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FORWARD

When I sought the responsibilities of State Treasurer and
Insurance Commissioner, I pledged that upon taking office, I would
immediately commence a review of Florida's automobile insurancé
statutes, and insurance market generally, to determine how to best
réduce premium costs.

I promised to complete this review, if possible, prior to
the convening of the 1977 Legislature so there would be no delay in
dealing with this urgent problem.

That review is now finished, and a report of our findings and
recommendations is attached.

The report is in two parté. Part I is a summary of the rele-
vant historical background of Florida's worsening automobile insur-
ance crisis. It highlights why past attempts at reform have failed
to have any meaningful impact on the continuing escalation of
insurance premiums. Part II is a summary and analysis of the pro-
posals which can be implemented forthwith to provide, finally, an
effective remedy for this very real problem. If implemented fully,
these recommendations will provide major rate relief for every

Florida motorist.
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Some of the proposals will not require new legislative
enactments. Where statutory authority already exists, the need
can be fulfilled through a positive and aggressive attitude
within the Department of Insurance.

Where the solution will reguire legislative enactment, it
is earnestly hoped that the 1977 Legislature will consider fully
and objectively the carefully integrated program we are present-—

ing, and give special recognition to the interdependent nature

of our several recommendations.

Careful analysis of the proposals embodied in our report
demonstrates that they will bring an immediate premiﬁm reduction
at least 30% from the presently mandated coverages and limits fo
auto insurance coverage. .

Depending upon individual needs ana preferences, the reduc-

tions could be as high as 80%.

These proposals will have other salutary effects:

\\ ® They will ensure that no private passenger
- automobile carrier makes excessive profits
on Florida business.

™ ® They will greatly strengthen the Department

\\V of Insurance's hand in fighting insurance
fraud and protecting the Florida policy-
holder from insurance company insolvencies.

(] They will make great strides toward assuring
., that the driver classification systems, which



determine the actual premium paid by the L-k\
individual motorist, are as close to be
ing fair and equitable as they can be
! made to be.
Obviously, this is not a timid program designed to strike
a4 consensus among every possible interest. Ten years of com-

promise has gotten us where we are today. Rather, it is a

Ly ~ bolad program...a program designed to finally deal effectively
- with a problem which is, perhaps, beyond consensus;
While the public will be delighted with our proposals, it
-must be recognized from the outset that some people will not be.
There are some, the vested beneficiaries of the status quo, who
~n of will resist them bitterly. These intefests are highly organized,
fFor | they are well-heeled, and they have prepared their armaments

diligently for that time when someone wbuld document for the

people of Florida what the automobile insurance crisis is really
éllfabout.

That time has come.

BILL GUNTER
Tallahassee, Florida
March, 1977



PART I

The Prgﬁlem:.
014 Answers and Why

They Have Not Worked
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I.

INTRODUCTION

One need not look far beyond the surface symptoms to

detect the utter bankruptcy of our present system of automobile

liability insurance:

e It has become the fastest growing single
item in an increasing number of Florida
household budgets.

e Despite rate increases of 100%l and more
' in the past three years, auto insurers
claim they still lose money in the Florida
market. _

® More and more Floridians cannot buy in-
surance on the open market at any price,
as witnessed by the incredible growth of the
Joint Underwriting Association (JUA), our
"insurer of last resort", from 202,000 to
416,000 automobiles in just the past two
years.

° Despite patches sewn into existing criminal
law by successive sessions of the Legislature,
estimates of fraud in auto accident claims
run as high as 30% statewide, higher in
Southeast Florida, and are mounting steadily.

e Even with Florida's compulsory insurance law,
as many as 40% of the drivers in some parts
of the State have decided they absolutely
cannot afford automobile insurance. Statewide,
an estimated 1,400,0003 automobiles are on the
streets and highways in violation of the law--
that is, without either the compulsory liability
coverage OR the $5,000 personal injury protection
(PIP) coverage.

[
L]

Florida Department of Insurance record.

Florida Joint Underwriting Association Monthly Reports to
Department of Insurance.

Florida Department of Insurance estimate,
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The complications and contradictions in our existing system i
of compulsory automobile liability insurance seem endless, and r
perhaps they are.

For each one, of course, there has always seemed to be an
answer--rate increases, repeal of laws requiring prior approval
for rate increases, more rate increases, passage of a modified
version of "no-fault", more rate increases, more modification of
"no-fault", further rate increases; additional modifications in
"no-fault", ad infinitum.

With each additional rate increase, and as the promise of
each reform has paled when compared to its performance, the
standard solutions have become less and less adequate.

Day-by-day, more and more motorists, apd indeed, more énd
more insurance companies are being forced to the bottom line,
and the ultimate questions: :

The Motorist, "Can I afford what Florida law
dictates I must buy?"

The Company, "Can I make a profit from the
product which I am in business to sell?”

With phenomenal and ironic frequency, the answer from both
quarters, from buyer and seller alike, is resoundingly short and

in the negative.

Neither can afford what each is called upon to do.




of

I

>th

and

At the same time, in a mobile society which has made the
automobile an absoluté necessity for the vast majority of
Americans, few can long afford to risk the potentially cata-
strophic consequences of driving without the protection of
automobile insurance.

All of the foregoing has suggested a search beyond the sur-
face symptoms of a system which is obviously in the advanced
stages of fundamental collapse--a search which would examine
and challenge many of the assumptions which have traditionally
buttressed liability insurance principles, a search which neceé-
sarily went beyond the formal confines of inSurance.itself, and

finally, well beyond consensus.



II. TEN YEARS ON COLLISION COURSE

If we could somehow relive 1967, when we began in Florida
what is generally thought of as a 1l0-year séquence of major
"reforms" in our automobile liability insurance system, we
would be hard put to tell the difference from today.

Insurance companies were pressuring the Department of
Insurance to approve rate increases. Without these rate in-
creases, the companies claimed, they were losing money, and
therefore, would refuse to insure more drivers. There was sharpi
debate about whether or not insurance should be compdlsory, and
many pecple found they could not buy insurance except as

"assigned risks."

{(A) The First "Reform": ' The California Plan

’

The proposed solution to it all, in 1967, was to abolish
the so-dalied "prior approval" system of rafe regulation.

If companies could set their own rates without brior
approval of the State Insurance Commissioner, then insurance
would become available to virtually everyone on the free market,
and the natural pressures of free enterprise competition would
keep rates from bécoming excessive.

Or so the 1967 argument went.
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That was the year and the arqument which gave Florida the
nCalifornia Plan", alsc known as the "open competition rating

law." Not unpredictably, rates went into a dramatic upswing as

' companies exercised the new-found authority to set their own

rates. Although insurance companies did open up the market,
the public was outraged by the rapidly increasing rates and by

the inability of the insurance regulators to do anything about

.them.

Within four years, the pressure fbr reform was once again
irresistible, and the public, to a great extent, had identified
the "California Plan" as the culprit in the growing rate crisis.

Its fate was sealed, as well it should have been,

(B) The 1971 Session: Use and File

In 1971, along with passage of Florida's first version of
"no-fault", automobile 1ia5ility insurance, and compulsory in-
surance, the Legislature replaced the "California Plan" with a -
system of regﬁlation which has been generally construed as a
"use and file" system. That system, which has remained essenti-
ally intact through the intérﬁening six years, requires companies
to file their rates with the Department within thirty (30) days

after they are increased. Although the statute is silent as to



the procedures to be utilized, the Department is given authority
to "review" the increased rates.
Under the administration of the 1971 law, the companies

have raised their rates almost as easily as when the Department

had no authority over the rates charged.

(C) Regulating for Profits and Solvency

Because much of the public believes the high cost of in-
surance is directly related to the method by which the companies
obtain approval for rgtes, there has been continuing debate over
the relative merits of the "prior approval" law, the "California
Plan", the "file and use" law.or the "use and file" -law. =in-

reality, however, each of these regulatory schemes suffer from a

major defect. It is difficult, if not imesSible, to project

with any degree of certainty what future claims experience will
be; but it is the amount of these claims which, in great measure,
determine the ultimate validity of .fairness of the rate. While

this projection can be done in life insurance with a high degree

4. In considering whether a rate is appropriate, the Department
is charged with consideration of a number of factors, in-
cluding loss experience, a "reasonable" margin of underwriting
profit, investment income from unearned premium reserves and
loss reserves, the long run profitability for such insurance
within the State (expressed as a percentage return on in-
surer's invested capital and surplus), and other relevant
considerations, including judgment factors.

- 10 -




of "actuarial precision", trying to splice these "actuarial
principles" onto'casualty insurance amounts to little more than
educated guess work.

This is particularly true for the lines of bodily injury
liability insurance where the period of time over which claims
ére paid is so 1éngthf. In order to provide for these projected
claims, a company must first estimate the claims, then reserve
sufficient money to pay them. But under all of the regulatory
schemes mentioned above, the determination of an underwriting
profit or loss has begn made at the time the losses are projected.

 The insurance rééulators, moreover, are confronted with con-
flicting objectives. If the amount reserved is too low, then the
company will be jeopardizing its financial ability to pay claims,
that is, its solvengy. If the amount reserved is too high, then
the premiums charged were too high and excess profits result.

"In reality, the validity of a rate can only be viewed with

any degree of certainty from a retrospective viewpoint, that is,

after all or most claims have been paid. Only then can the true

5. In practice, it is very difficult for the Department to validly
second guess a company's estimate of its projected losses.
The company itself has the greatest knowledge of its customers,
its present claims experience, its claims adjusting practices
and its ultimate exposure to loss. The public simply cannot
afford to pay the salaries of the thousands of actuarial staff
necessary to evaluate effectively the projected claims of the
approximately 250 companies writing automobile business 1n
Florida.
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underwriting. profit or loss be determined for the preﬁiums written
in a given year. Only then can a.valid determination of "ggggss
profits” (or losses) be made. |
A éecond major aspect of effective regulation derives from
the fact that virtually all of the companies writing insurance
in Florida also sell in other states. Each state has a different
system for detérmining claims, differing standards on award of
damages, and different levels of regulatory competence. There-
fore, while a reduction in exposure to damages in on¢ state will_
reduce claims in that state, the national acpounting practices
of the companies do not presently guaréntee-that claims reductions
in a. given state will be passed back to the_policyholdefs of that
state in the form of lower premiums. Thig is a major area of
potential abuse and one which the Florida.pepartment of Insurance
will work to correct in the months ahead. : |
It should also be‘noted that, in evaluating rate increases
made during the last ten years, the Florida Department of
Insurance has: |
* Rarely determined on a retrospective
basis whether claims in Florida have
been consistent with projections.
. Relied upon unaudited statements of
each company's financial condition,
including the statements of under-

writing profits and losses, reserving
practices and investment income. '
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® Never determined the amount of investment
income earned by companies from their busi-
ness in Florida.

At the same time, it should be stressed that the infor-
mation which is currently available on a national basis shows
that most companies are neither over reserving for losses nor
making‘SQbstantial underwriting profits. In recent years, the

profits of most companies have been limited to those earned

from investment of reserves and accumulated capital. The

available records show, moreover, that Florida is one of the

states where underwriﬁing losses are highest.

(D) The 1971 Session: No-Fault Insurance

Probably no aspect of insurance has been debated more in

Florida, since its enactment in 1971, than the State‘s'modified
version of no~fault insurance.

- Its passage in 1971, signified the Legislature's recog-
nition of the obvious; that regardless of the rate approval pro-
cedurg utilized, insurance rates were skyrocketing because the

cost of claims was skyrocketing. And no where was this more

.true than in the area of bodily injury liability insurance, where
both the number and amounts of verdicts and settlements had in-
Creased enormously.

Prior to the passage of Florida's no-fault law, a persdn

injured in an automobile accident could bring suit against the




person "at fault“ in the accident, and claim compensatlon from
the "at fault™ party for ALL monetary’ damages suffered, such as
lost wages or medical expenses. In addition, the injured party
could claim monetary compensation for damages'whieh have no
monetary measure; for example, pain and suffering, or mental
anguish. For these "speculative" elements of damages, juries
were asked to make their own evaluation of the extent of suffering
and were asked to arbitrarily determine a deollar amount to com=
pensate for it. This system, in effect prior to no-fault, is
referred to as the tort system. |

| In practice, under the tort system, the amount of dollars
awardea by juries (thereby constituting the basis for most out-
of-court settlements as well) for the speculative categories
of damages has been much greater than the'dollar amount of medical
.éxpenses incurred.6 For many ninor caseg; under this system,
the cost of determining fault and‘dameges through litigation
exceeded the amount in controversy and thus encouraged companies
“to settle frivolous-cases for excessive amounts. Additionally,
many minor injuries resulted in substantial jury verdicts based
more upon sympathy, or upon the dramatic or oratorical skill of

the plaintiff's attorney, than upon the actual injuries suffered.

American Mutual Insurance Alliance - "Cost Analysis, Uniform
Motor Vehicle Accident Reparations Act, National Conference
of Commissioners on Uniform State Laws."



These aspects of the tort system tremendously increased

the cost of insurance claims and, therefore, insurance premiums,

| and a number of proposals surfaced to deal with the problem.

The alternative most commonly offered to deal with ;he
rising cost of liability claims is "no-fault." Proponenés of
a "pure" no—fault law argue that the determination of fault is
| meaningless in the context of an automobile accidenf. They
 point out that virtually everyone makes driving errors, making
it largely a matter 6f chance as to who may be at fault ih any
given accident.
| They argue further that the process of determining fault is
expensive (attorneys’ fegs, for example), very burdensome on
the court sfstém, and inevitably wasteful. |

Under a "pure" no-fault system, each driver would be
responsible for insuring himself against bodily injury and loss.
Eéch driver would ﬁot have liability for injuries causéd to _
others. Redovery by injured parties would be limited to striétly
_tang%ble, monetary damages, such as lost wages and medicalr |
expenses; theré would be no recovery of what have been termed
"speculative" damages, such as pain and suffering, or mental
anguish.

The Florida no-fault plan adopted by the Legislature in 1971,
is essentiélly a compromise between "pure” no-fault and the tradi-

tional tort system. The Legislature attempted to distinguish
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between major and minor injuries, prohibiting persons injured

by private passenger automobiles from bringing suit for injuries
which were, by definition, minor. Persons were required to insu
themselves against minor injuries and were allbwed to look only

to that insurance for payment, regardless of fault.

In thus restricting tort claims, the Legislature prohibited
those persons suffering only minor injuries from claiming or
collecting the “speculative" elements of damages. For injuries
which were, by definition; major, the tort system remained un-
changed. |

As originally adopted in 1971, the Florida no-fault law
required that each driver insure himself for injuries up to
$5,000 (PIP coverage). It defined a major_injury as either a
- permanent injury OR a non-permanent ihjury where medical payment
occasioned by the éccident tbtaled at 1éast $1,000.

The Florida modified no-fault law Jés a mixed blessing.

For two years the passage of no—fauit 1owe£ed or a£ least
stabilized insuraﬁgghpremiums. ,Bﬁt beginning in 1974, the cost
of insurance increased- substantially.

“Eheréawere a number of deficiencies in the 1971 law which
soon became apparent and which were at least partially responsib:
for the increases. First, the §1,000 threshold proved to be a
very minor obstacle to those determined to sue for large sums;

it was easily avoided by the doctors, lawyers, and claimants who
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gsought to run medical bills beyond the magic $1,000 mark,
Moreover, it encouraged overutilization of medical benefits;
Thus suits and large judgments persisted, and new dimensions
in insurance fraud were reached.

gecond, because the mandated PIP coverage paid for up to
. $5,000 of medical bills and lost wages on a first party basis,
a party successfully bringing suit could enjoy a partial double
recovery of damages.7

Third, the frequency and severity of liability claims for
major injuries, the claims unaffected by no-fault, increased

PN

substantially.

(E) 1976'Session;_}Np&Fag}t REV;sited

Recognizing at least some of these problems, the Legislature
in 1976, removed the $1,000 monetary threshold requirement and
in its place provided that an injured party could sue if he
has suffered a non-permanent disability substantially affecting
his "lifestyle" for "all or substantially all of the 90-day

: . . . !
period” lmmedlately following the accident.

7. T"Equitable distribution" allowed the PIP carrier to re-
cover from its insured only part of the PIP benefits its
insured collected against a wrongdoer. 1In practice,
claimants retained between 50% to 80% of the PIP benefits
(notwithstanding recovery against third parties). Thus
"double recovery" resulted. '
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It is reasonable to assume that the newlyladopted-verbal

threshold will tend to decrease. the incentive to-over utilize

medical benefits; at the same time, however, it will likely re-

sult in a greater number of cases being brought under the tort

N | system, and thus increase claims. comprised of the speculative

)
|
|
!
li; elements of damages.-
The 1976 Legislature also ended the practice of "equitable
| distribution” of PIP benefits. Claimants were'prohibited from
recovering damages previously paid by a PIP carrier; and PIP

carriers were -prohibited from recovering any part. of an awarded

judgment. This, in effect, prevented double recovery oféiamages

and is certain to have a positive effect on claims costs.

The nominal purpose of the 1976 niodifications to the no-

fault law was to respond to the public outrage over the cost of

insurance, but the ultimate result will certainly prove to be

of little consequence.

8. The Legislature also repealed the collateral source rule,
and prohibited claimants from joining insurance companies
as named defendants in automobile negligence cases. The
collateral source rule prohibited defendants from offering
proocf that a claimant had had certain damages already paid
by insurance. The new law pérmits such proof but allows

" the claimant to offer, as well, proof of payment of insur-
ance premiums which provided the benefits. o
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The pggislature did not mandatg_premium reductions as part
of the 1976 modification. 1Instead, the Department of Insurance
was instructed to review the rates in October of 1977 to énsure
that the public would benefit from whatever savings might
result.

Although the Department has just recentiy instituted the
process of réviewing the impact of the 1976 law? it is already
apparent that the reduction in premiums will be minimal, at
best. It is extremely unlikely that the vast majority of the

public will accept the 1976 revisions as an adequate response

to the crisis in automobile insurance.

Because the new threshold requirements became effective only
on October 1, 1976, it is impossible to measure their actual
impact on claims experience. The Department of Insurance

has, however, ordered the companies to report their experience
during the first five months of working with the law, in hopes
of getting at least an early indication of its effect. Those
‘reports are due April 1, 1977.
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III. WHAT'S THE RISK?: The Classification and Underwriting
System

In studying the phenomenal increase.in the cost of auto-
mobile insurance, it ig apparent that- the increases have not
been the same for all Florida drivers. For some, the increase

has been double or triple what it has been for others. The dif-

fering premiums among drivers are based upon a system of driver
classification and risk underwriting: which theoretically prices
insurance according_to the aqtual:risk assumed by the company.

The methods used in determining those risks, however, can raise

more questions than they answer:

4 Why does my neighbor, in circumstances
! very similar to my own, pay half what
[t ' I pay for automobile insurance?

W? A Why should the simple act of moving from
5 one city to another, from Tampa to Miami,
cause my insurance rates to skyrocket
from $305 to $712 a year?

| d Why, when the law forces me to buy auto-
! mobile liability insurance, should I find
my coverage not renewable simply because
it became ncesssary for me to use the pro-
tection I have already paid so dearly for?

b Why should my insurance rates double just

' because I had my 70th birthday, or because
I have not yet had.my 25th, even though my
driving record -is .spotless? _
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