
RENEWAL AND

REPLACEMENT RESERVE

ESCROW AGREEMENT
      (Sample provided for your convenience by the Office of Insurance Regulation)

This agreement, made and entered into this date {___enter date_____}, by and between {__________enter provider’s name__________} (hereinafter referred to as the “Provider”), a Florida {____type of entity and organization structure____} (e.g. for profit / not for profit and corporation, proprietorship, partnership, limited partnership, trust,  membership association) and provider of continuing care through its facility, {_________enter facility name__________}, {_______enter financial institution’s name__________}, a Florida corporation, (herein after referred to as “Escrow Agent”), and the Office of Insurance Regulation (herein after referred to as “the Office”).

WITNESSETH THAT:


WHEREAS, under Section 651.035, Florida Statutes (FS), regarding Minimum Liquid Reserve requirements and pursuant to Section 651.035(2)(d), FS, the Provider is required to maintain in escrow a renewal and replacement reserve; and 


WHEREAS, it is the purpose of this agreement to comply with Florida Statutes and Florida Administrative Code and to protect the residents and prospective residents of the facility; and


WHEREAS, the Provider wishes to designate {_______enter financial institution’s complete name and address__________}, as its Escrow Agent to maintain its Renewal and Replacement Reserve requirement of its Minimum Liquid Reserve; and


WHEREAS, the location of the account is  {_______enter the physical account location’s complete name and address__________},  for the Renewal and Replacement Reserve requirement of its Minimum Liquid Reserve; and


WHEREAS; {_______enter financial institution’s name__________}, is willing to serve as Escrow Agent in accordance with the provisions set forth herein; and


WHEREAS, the Provider by all appropriate formal actions has designated  {_______enter financial institution’s name__________}, to be the Escrow Agent for maintenance of the required reserve;


NOW, THEREFORE IT IS AGREED by and between the parties hereto as follows: 
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Renewal and Replacement Reserve Escrow Agreement

(1)
The Escrow Agent agrees to abide by any and all duties imposed on the Escrow Agent pursuant to this escrow agreement and Section 651.033, FS.
(2)
The Escrow Agent will receive and maintain proceeds deposited by the Provider in the following account: {_____enter Escrow Agreement account  number_____}.  The account is separate from all operational business accounts of the Provider.  All funds deposited in the account shall NOT be subject to any charges by the Escrow Agent except Escrow Agent fees associated with administering the account, nor subject to any liens, judgments, garnishments, creditor’s claims nor other encumbrances against the Provider or the facility.

(3)
The Escrow Agent shall be under no obligation, duty, or liability to determine the deposits required by the Provider.  That obligation is solely the Provider’s.

(4)
The Provider shall deposit into the Renewal and Replacement Reserve escrow account the amount required by Section 651.035(2)(b), FS, together with any amounts previously deposited therein, to fully fund the Renewal and Replacement Reserve requirement.


Thereafter, on or before June 30th of each calendar year or as statutorily required for fiscal years other than those ending December 31st, or, if necessary more frequently, the Provider shall deposit in the Renewal and Replacement Reserve an amount to fully fund the reserve.  The Provider shall deposit any amount necessary to cure any deficiencies arising in between annual funding dates for deposit into the Renewal and Replacement Reserve account.  In the event the amounts on deposit in the Renewal and Replacement Reserve exceed the Renewal and Replacement Reserve requirement, the Provider may request a refund of the excess deposits subject to providing written notification to the Office at least ten calendar days before the withdrawal from the escrow account occurs.


Upon approval of the Renewal and Replacement Reserve Withdrawal Application to the Office and receipt of written documentation from the Office of same, the Provider may withdraw each fiscal year up to 33% of the available Renewal and Replacement Reserve from the funds on deposit in the Renewal and Replacement Reserve account.  The Escrow Agent shall require copies of such Office approval prior to any funds release and as further detailed in paragraph (12) below.  The funds withdrawn shall be used for capital items, referring to capital assets, and major repairs, to allow improvements to plant, property and equipment.


Within 30 days after such withdrawal, the Provider shall begin making equal monthly payments in amounts at least sufficient to fully repay the withdrawal over a period of 36 months.  The failure by the Provider to make any required monthly payment by the date due shall be reported to the Office by the Escrow Agent and the Provider within 5 days of the due date of such payment.  The Escrow Agent shall not release any additional funds from the Renewal and Replacement Reserve until any delinquent payment is current and such additional funds withdrawal is approved as described above.

(5)
At the request of the Office of Insurance Regulation or the Provider the Escrow Agent shall issue a statement indicating the status of the Escrow Account.
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(6)
The Escrow Agent shall furnish the Provider with a quarterly statement indicating the amount of any disbursements from or deposits to the escrow account and the condition of the account during the period covered by the statement.  The Escrow Agent shall deliver the quarterly statement to the Provider on or before the 10th day of the month following the end of the quarter for which the statement is due.  The Escrow Agent acknowledges that if the Escrow Agent does not provide said quarterly statement to the Provider on or before the 10th day following the end of the quarter for which the statement is due, the Office may, in its discretion, levy against the Escrow Agent a fine not to exceed $25 per day for each day of noncompliance with these provisions.

(7)
If the Escrow Agent does not provide the quarterly statement to the Provider on or before the 10th of the month as provided in paragraph (6) above, the Provider shall, on or before the 15th day of the month following the quarter for which the statement is due, send a written request for the statement to the Escrow Agent by certified mail, return receipt requested.

(8)
On or before the 20th day of the month following the quarter for which the statement is due, the Provider shall file with the Office a copy of the statement delivered by Escrow Agent pursuant to paragraph (6) above or, if the Provider has not received the Escrow Agent’s statement by such date, a copy of the written request for the statement delivered pursuant to paragraph (7).

(9)
The Provider acknowledges that the Office may, in its discretion, in addition to any other penalty that may be provided for under Chapter 651, FS, levy a fine against the Provider not to exceed $25 per day for each day that the Provider fails to comply with the provisions of Section 651.033(5), FS.

(10)
The Escrow Agent shall have no duty to know or determine the performance or non-performance by the Provider with any provision of Florida law, except as the duties and responsibilities of the Escrow Agent are specifically stated herein.

(11)
The Escrow Agent may act in reliance upon any Provider instrument or signature believed to be genuine and any Provider representative purporting to be the facility Administrator or the principal financial officer or the appropriate representative of the Provider when they are submitting a writing, notice, advice or instruction in connection with a withdrawal request from the Renewal and Replacement Reserve that documents the withdrawal has been applied for and approved in advance by the Office.

(12)
The Escrow Agent may act relative hereto upon advice of counsel in reference to any matter connected herewith.

(13)
Either party may resign and terminate its obligation hereunder at any time upon the giving to the other 30 days prior written notice.  The Office shall be provided with a copy of such notice.  If the Escrow Agent resigns or is removed by the Provider, the Escrow Agent’s obligations under this escrow agreement shall terminate.

OIR-A3-1283 Rev. 02/98

Renewal and Replacement Reserve Escrow Agreement

(14)
The Provider agrees to pay all costs incidental to this escrow agreement.  The duties of the Escrow Agent are only such as are herein specifically provided, and are purely ministerial in nature.  Except as otherwise provided herein, the Escrow Agent shall not incur any liability whatsoever, and the Provider shall indemnify the Escrow Agent and hold it harmless from any and all claims, liabilities, losses, actions, suits or proceedings at law or in equity, including reasonable attorney fees and other costs and expenses reasonably incurred in defending any action, suit or proceeding or resisting any claim, or complying with Chapter 651, FS, and all rules and regulations of the Office of Insurance Regulation promulgated pursuant thereto, or any other expense, fee or charges of any character or nature, which it may incur or with which it may be threatened by reason or it acting as Escrow Agent under this escrow agreement, except in the case of the willful misconduct or gross negligence of the Escrow Agent, its employees, agents or representatives.

(15)
The Escrow Agent shall not be compelled to undertake any act hereunder, or to prosecute or defend any suit with respect thereof, unless the Escrow Agent is indemnified by the Provider to its reasonable satisfaction against loss, cost, liability or expense.  The Escrow Agent shall not incur liability of obligation with respect to the failure of the Provider to perform any of its duties set forth herein, nor shall the Escrow Agent be responsible for the application of the funds received by it after the payment of such funds to the Provider, residents, prospective residents, or the Office. 

(16)
The Office shall be given by the Escrow Agent and the Provider at least ten days advanced notice in writing in the event of an amendment, alteration, modification, change, termination, cancellation or withdrawal, in whole or in part of any provision of this agreement, escrow account number, or location of the escrow account.

(17)
Upon presentation of evidence of compliance with applicable portions of Chapter 651, FS, or upon order of a court of competent jurisdiction, the Escrow Agent shall release and pay over the funds, or portions thereof, together with any interest accrued thereon or earned from investment of the funds to the provider, residents, or the Office as directed.

(18)  Reserves may be used for investment purposes and such investments shall be invested as set forth in Part II of Chapter 625, FS.  Such investments, however, cannot diminish the funds held in escrow below the amount required to be on deposit in the Renewal and Replacement Reserve.

(19)
This escrow agreement shall be governed by the laws of the State of Florida.
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IN WITNESS WHEREOF, 
this escrow agreement is executed on the day and year first above written.







{_____insert Provider’s name and _____}

Witnesses: (two signatures)

{____________type entity ___________}

____________________


{________________________________}

____________________


By: ______________________________







Name Printed _____________________







Position/Title ______________________

Witnesses: (two signatures)

{___________insert name of__________}

____________________


{_________financial institution________}

____________________


By: ______________________________







Name Printed _____________________







Position/Title ______________________

Office of Insurance Regulation

By: ______________________________

Bureau of Specialty Insurers

Name Printed _____________________







Position/Title ______________________
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