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KEVIN MCCARTY
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OLD REPUBLIC NATIONAL TITLE Case No.: 127132-12
INSURANCE COMPANY,
a Minnesota Corporation.

/

ORDER

THIS CAUSE came on for consideration as a result of the filing of a petition for rate
deviation by. OLD REPUBLIC NATIONAL TITLE INSURANCE COMPANY, INC. (hereinafter
referred to as “OLD REPUBLIC”)-with the STATE OF FLORIDA, OFFICE OF INSURANCE
REGULATION (hereinafter referred to as the "OFFICE"). Pursuant to Section 627.783, Florida
Statutes,r OLD REPUBLIC submitted a petition for rate deviation for the OFFICE’s review and
approval. After a complete review of the entire record, and upon consideration thereof, and being
othefwise fully advised in the premises, the OFFICE, hereby finds as follc‘:'ws:

1. The OFFICE has jurisdiction over the subject matter of this proceeding.

| 2. OLD REPUBLIC is a foreign insurer domiciled in Minnesota authorized to

transact the business of title insurance in the State of Florida and is subject to the jurisdiction and
regulation of the OFFICE pursuént to the Florida Insurance Code.

3. OLD REPUBLIC made a filing with the Office seeking approval of its Mortgage
Priority Guarantee product form (hereinafter “MPG). After a thorough review, the form was

subsequently approved by the Office and is attached hereto for reference.



4, Subsequently, OLD REPUBLIC filed with the Office a “Verified Petition for Rate
Deviation Pursuant to Section 627.783, Florida Statutes™ to establish a rate for the previously
approved MPG forms. The Petition included actuarial support for a specific deviation from the
adopted rate to a rate of One Hundred Twenty Five Dollars ($125.00) for the Mortgage Priority
Guarantee form.

5. With recent economic trends and record mortgage defaults, banks are looking for
altérnative ways to avoid foreclosure. At the request of consumer advocates and the federal
governr;nent, banks and consumers are increasingly looking to modify or amend existing
mortgages. Additionally, Fannie Mae and Freddie Mac rules reciuire either the issuance of title
insurance or subordination from all junior lien holders When modifying a loan. As a result, many
lending institutions are seeking a product that is less expensive to issue than a traditional loan
policy but, assures that the validity, enforceability or priority of the fecorded mortgage described
therein has not been diminished or lost by reason of the recorded amendments or modifications to
the existing mortgage. To fill this niche, OLD REPUBLIC, as well as other title insurance
underwriters, has sought approval to deviate from the currently adopted title insurance rate in
setting the rate for the MPG product that is the subject of this Order.

6. = By design the MPG product provides a low cost alternative product to lenders
intent on protecting their interests when engaging in mortgage modifications or amendments. In
doing, so the MPG deviates from traditional title ipsurance coverage and assures only that the
validity, enforceability or priority of a lender's existing mortgage is not altered by the underlying
mortgage’s modification. However, the policy does not insure or make any assurances or
guaranfees regarding the status of ownership or title in the lands described in the modified or

amended mortgage.



7. A review of the MPG product as presented by OLD REPUBLIC to the QOFFICE
reveals that it is a contract of indemnity agéinst actual monetary loss or damage sustained by the
insured lender when modifying or amending an existing mortgage. As such, the MPG coverage
is much more restrictive than a traditional loan policy and the process for issuing such a policy is
simpler and less involved resulting in sigﬁiﬁcantly less expense than the issuance of a traditional
loan policy. Additionally, as the number of perils covered is reduced, the risk of loss to the
insurer is diminished. '

8. After review, the OFFICE finds that a deviation from the existing rate, found in
Rule 690-186.003, Florida Administrative Code, is justified and amends the rate that QLD

REPUBLIC may charge to its proposed flat rate of One Hundred Twenty Five Dollars ($125.00)

for its Mortgage Priority Guarantee product.

IT IS THEREFORE ORDERED:
Effective upon the date of execution of this Order by the Commissioner, the
Verified Petition for Rate Deviation Pursuant to Section 627.783, Florida Statutes, filed by OLD

REPUBLIC which is attached to this order is hereby approved;

DONE and ORDERED this @9 day of _QCHEORY 2012,

.-

évin ML NﬂCarty /

Commissioner




CERTIFICATE OF SERVICE

I.HEREBY CERTIFY that a true and correct copy of the foregoing ORDER has been
furnished by U.S. Mail to: Old Republic National Title Insurance Company, Inc. this Z day

of o M 2012.
Assistant fal Counsel

Office of Insurance Regulation
Legal Services Office

612 Larson Building

200 E. Gaines Street
Tallahassee, Florida 32399-4206

Copies to:

Peter Rice
200 East Gaines Street .
Tallahassee, FL 32399-4206

Jeffrey W. Joseph

Assistant General Counsel
200 East Gaines Street
Tallahassee, FL 32399-4206
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GUARANTEE CONDITIONS AND STEPULAFT%?NB:: Date Of fotion

1. Definition of Terms
The following terms when used in this Guarantee mean:

(a) “Insured”: the party or parties named as the Insured in
this Guarantee. The term “Insured” also includes

(i} the owner of the indebtedness secured by the
mortgage and each successor in ownership of the indebtedness
reserving, however, all rights and defenses as to any successor
that the Company would have had against any predecessor
Insured, unless the successor acquired the Indebtedness as a
purchaser for value without knowledge of any adverse claim or
other matter insured against by this Guarantes;

(iy any governmental agency or governmental instru-
mentality which is an insurer or guarantor under an insurance
contract or guaranty insuring or guaranteeing the indebtedness,
or any part thereof, whether named as an Insured herein or not;

{b) “date”: the effective date;

(c) “mortgage™ mortgage, deed of trust, trust deed, or
other security instrument.

2, Defense and prosecution of Actions:
Duty of Insured to cooperate

{a} Upon written request by the Insured and subject to
the options contained in Saction 4 of these Conditions and Stip-
uiations, the Company, at its own cost and without unreason-
able delay, shall provide for the defense of an Insured in litiga-
tion in which any third party asserts a claim adverse to the
assurance given herein that the priority of the mortgage
described herein has not been diminished or lost by reason of
the modification or amendment to the indebtedness. The Com-
pany shall have the right to select counsel of its choice to repre-
sent the Insured and shall not be liable for and will not pay the
feas of any other counsel. The Company will not pay any fees,
costs or expensss incurred by the Insured in the defense of mat-
ters not insured by this Guaraniee.

(b) The Company shall have the right to institute and
prosecute any action or proceeding to establish that the priority
of the mortgage has not been diminished or lost by the modiifica-
tion. The Company may take any appropriate action under the
terms of this Guarantes, whether or not it shall be liable hereun-
der, and shall not thereby concede liability or waive any provi-
sion of this Guarantee.

{c) Whenever the Company shall have brought an action
or interposed a defense as required or permitied by the provi-
sions of this Guarantee, the Company may pursue any litigation
to final determination by a court of competent jurisdiction and
expressly reserves the right, in its sole discretion, to appeal from
any adverse judgment or order.
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1) ermits or requires
the Company to prosecutela% or prowdﬂpo?EtEE‘ﬂ%H% c?f any
action or proceeding, the Insured hereunder shall secure to the
Company the right to prosecute or provide defense in the action
or proceeding, and all appeals therein, and permit the Company
to use, at its option, the name of the Insured for this purpose.
Whenever requested by the Company, the Insured, at the Com-
pany‘s expense, shall give the Company all reasonable aid (1)
in any action or proceeding, securing evidence, obtaining wit-
nesses, prosecuting or defending the action or proceeding, or
effecting seltlement, and (2) in any other act which in the opin-
ion of the Company may be necessary or desirable 1o establish
that the priority of the described mortgage has not been dimin-
ished or lost by reason of the modification. If the required coap-
erafion shall not be furnished, the Company's obligations to the
Insured under the Guarantee shall terminate, including any lia-
bility or obligation to defend, prosecute, or continue any litigation
with regard to the matter or matters requiring cooperation.

3. Notice of Loss — Limitation of Action

A statement in writing of any loss or damage for which it is
claimed the Company Is liable under this Guarantee shall be fur-
nished to the Company within sixty days after the loss or dam-
age shall have been determined, and no right of action shall
accrue to the Insured under this Guarantee until thirty days after
the staternent shall have been furnished, and no recovery shall
be had by the Insured under this Guarantee unless action shall
be commenced thereon within two years after expiration of the
thirty day period. Failure to furnish the statement of loss or dam-
age or to commence the action within the time heréinbefore
specified, shall be a conclusive bar against maintenance by the
Insured of any action under this Guarantee.

4,  Option to Pay, Settle or Compromise Claims

The Company shall have the option to pay, settle or com-
promise for or in the name of the Insured any claim which could
result in loss to the Insured within the coverage of this Guaran-
tee, or to pay the full amount of this Guarantee, or the Company
shall have the option to purchase the indebtedness secured by
the mortgage. The purchase, payment or tender of payment of
the full amount of the Guarantee shall terminate all liability of the
Company. In the event after notice of claim has been given to
the Company by the Insured the Company offers to purchase
the indebtedness, the owner of the indebtedness shall transfer
and assign the indebtedness and the mortgage to the Company
upon payment of the purchase price.

5. Limitation of Liability -- Payment of Loss

(a) The liability of the Company under this Guarantee
shall be limited to the amount of actual loss sustained by the
Insured because of rellance upon the assurances herein set
forth, but in no event shall the liability exceed the amount of the
liability stated on the face page hereof.



{b) No claim for loss or damage shall arise or be maintain-
able under this Guarantee (1) if the Company after having
received notice of the claim setties or otherwise removes the
claim within a reasonable time after receipt of the notice, or (2)
for liability voluntarily assumed by the Insured in settling any
claim or suit without written consent of the Company.

(¢} All payments under this Guarantee, except for attor-
ney's fees as provided for in Section 2 hereof, shall reduce the
amount of the liability hereunder pro tanto, and no payment shall
be made without producing this Guarantee for endorsement of
the payment unless the Guarantee be lost or destroyed, in
which case proof of the loss or destruction shall be furnished to
the satisfaction of the Company.

{d) When liability has been definitely fixed in accordance
with the conditions of this Guarantee, the loss or damage shall
be payable within thirty days thereafter,

6. Subrogation Upon Payment or Settlement

Whenever the Company shall have settled a ¢laim under
this Guarantee, all right of subrogation shall vest in the company
unaffected by any act of the Insured, and it shall be subrogated
fo and be entitled to all rights and remedies which the Insured
would have had against any person or property in respect to the
claim had this Guarantee net been issued. if the payment does
not cover the loss of the Insured, the Company shall be subro-
gated tosthe rights and remedies in the proportion which the
payment bears fo the amount of the loss. The Insured if request-

ed by the Company shall transfer to the Company all rights and

remedies against any person or property necessary in order to
perfect the right of subrogation, and shall permit the Company 1o
use the name of the Insured in any transaction or litigation
involving the rights or remediss.

7. Exclusions from Coverage

The following matters are expressly excluded from the
coverage of this Guarantee and the Company will not pay loss
or damage, costs, attorneys’ fees or expenses which arise by
reason of:

{a) Defects, liens, sncumbrances, adverse claims, or
other matters:

() created, suffered, assumed or agreed to by the
Insured;

(i) not known to the Company, not recorded in the
public records at date of this Guarantee, but known to the
Insured and not disclosed in writing to the Company by the
Insured prior to the date hereof;

(b} Attaching or created subsequent to Date of Policy
(except to the extent that this policy insures the priority of the
lien of the insured mortgage over any statutory lien for services,
labor or material); or
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(c) Any statutory tias Heéshlyicesp Jabor or materials (or
the claim of priority of an;ﬂﬁ&ﬂﬁﬂﬂﬂlim&%ﬁg%, labor or

materials over the liefl. oiFfeEARELRINIGRMR ﬁf_’ﬁﬂa from an

improvement or work related to the land which Is contrabted for
and commenced subsequent to Date of Policy and is not
financed in whole or in part by proceeds of the indebtedness
secured by the insured mortgage which at Date of Policy the
insured has advanced or is obligated to advance.

(d) Any claim, which arises out of the transaction modify-
ing or amending the mortgage described herein or the indebted-
ness secured thereby by reason of the operation of federal
bankruptcy, state insolvency, or similar creditors’ rights laws,
that it is based on:

(iy the transaction being deemed a fraudulent con-
veyance or fraudulent transfer; or

(iiy the subordination of the interest of the Insured as
a result of the application of the doctrine of equitable subordina-
tion; or :

(i) the transaction being deemed a preferential trans-
for except where the preferential transfer results from the failure
(1) to timely record the instrument(s} amending the mortgage or
indebtedness; or (2) of such recordation to impart notice to a
purchaser for value or a judgement or lien creditor.

8. Guarantee Entire Contract

Any action or actions or rights of action that the Insured
may have or may bring against the Company arising out of the
subject matter hereof must be based on the provisions of this
Guarantee. No provision or condition of this Guarantee can be
waived or changed except by a writing endorsed or attached
hereto signed by the President, a Vice President, the Secretary,
an Assistant Secretary or other validating officer of the Compa-

ny.
9. Notices, Where Sent

All notices required 1o be given the Company and any
statement in writing required to be furnished the Company shall
be addressed to it at 400 Second Avenue South, Minneapalis,
Minnesota 65401, '
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Definition of Terms.
The following terms when used in the Guarantee mean:

a. "Assured": the party or partics named as the Assured in
this Guarantee. The term “Assured” also includes:

i. the owner of the indebtedness secured by the.
morigage and cach successor in ownership of the
indebtedness reserving, however, all rights and
defenses as to any successor that the Company
would have had against any predecessor Assured,
unless the successor acquired the indebtedness as a
purchaser for value without knowledge of any
adverse claim or other matter assured against by
this Guarantee;

ii. any governmental agency or governmental
instrumentality which is an insurer or guarantor
under an insurance contract guaranty insuring or
guaranteeing the indebtedness, or any part thereof,
whether named as an Assured hereéin or not;

b. "date™ the effective date;

¢. "mortgage": mortgage, deed of trust, trust deed, or
other security instrument,

Defense and Prosecution of Actions: Duty of Assured to
Cooperate

a:  Upon written request by the Assured and subject to the
options contained in Section 4 of these Conditions and
Stipulations, the Company at its own cost and without
unreasonable delay, shall provide for the defense of an
Assured in litigation in which any third party asserts a
claim adverse to the assurance given herein that the
priority of the mortgage described herein has not been
diminished or lost by reason of the modification or
amendment to the indebtedness. The Company shall
have the right to select counsel of its choice to represent
the Assured and shall not be liable for and will not pay
the fees of any other counsel. The Company will not
pay any fees, costs or expenses incurred by the Assured
in the defense of matters not assured by this Guarantee.

b. The Company shall have the right to institute and
prosecute any action or proceeding to establish that the
priority of the mortgage has not been diminished or lost
by the modification. The Company may take any
appropriate action under the terms of this Guarantee,
whether or not it shall be liable hereunder, and shall not
thereby concede liability or waive any provision of this
Guarantee.

c. Whenever the Company shall have brought an action or
interposed a defense as required or permitted by the
provisions of this Guarantee, the Company may pursue
any litigation to final determination by a court of
competent jurisdiction and expressly reserves the right,

F INSURANCE REGULATION

in its sole discretion, to appeal from any adverse
judgment or order,

d. In ali cases where this Guarantee permits or requires
the Company to prosecute or provide for the defense of
any action or proceeding, the Assured hereunder shall
secure to the Company the right to prosecute or provide
defense in the action or proceeding, and all appeals
therein, and permit the Company to use, at its option,
the name of the Assured for this purpose. Whenever
requested by the Company, the Assured shall furnish all
reasonable aid (i) in any action or proceeding, securing
evidence, obtaining witnesses, prosecuting or defending
the action or proceeding, or affecting settlement and (ii)
in any other act which in the opinion of the Company
may be necessary or desirable to establish that the
priority of the described mortgage has not been
diminished or lost by reason of the modification. If the
required cooperation shall not be furnished, - the
Company’s obligations to the Assured under the
Guarantee shall terminate, including any liability or
obligation to defend, prosecute, or continue any
litigation with regard to the matter requiring
cooperation.

Notice of Loss - Limitation of Action

A statement in writing of any loss or damage for which it is
claimed the Company is liable under this Guarantee shall be
furnished to the Company within sixty days after the loss or
damage shall have been determined, and no right of action
shall acerue to the Assured under this Guarantee until thirty
days after the statement shall have been furnished, and no
recovery shall be had by the Assured under this Guarantee
unless action shall be commenced thereon within two years
after expiration of the thirty day period. Failure to furnish
the statement of loss or damage or to commence the action
within the times hereinbefore specified, shall be a conclusive
bar against maintenance by the Assured of any action under
the Guarantee.

. Option to Pay, Settle or Compromise Claims

The Company shall have the option to pay, setile or
compromise, for or in the name of the Assured, any claim
which could résult in loss to the Assured within the coverage
of this Guarantee, or to pay the full amount of this
Guarantee, or the Company shall have the option to
purchase the indebtedness secured by the mortgage. The
purchase, payment or tender of payment of the full amount
of the Guarantee shall terminate all liability of the Company.
In the event after notice of claim has been given to the
Company, the Company offers to purchase the indebtedness,
the owner of the indebtedness shall transfer and assign the
indebtedness and the mortgage to the Company upon
payment of the purchase price.

5. Limitation of Liability — Payment of Loss




a. The liability of the Company under this Guarantee shall
be limited to the amount of actual loss sustained by the
Agsured because of reliance upon the assurances herein
set forth, but in no event shall the liability exceed the
amount of the liability stated on the face page hereof.

b. No claim for loss or damage shall arise or be
maintainable under this Guarantee (i} if the Company
after having received notice of the claim settles or
otherwise. removes the claim within a reasonable time
after receipt of the notice, or (ii} for liability voluntarily

assnmed by the Assured in settling any claim or suit .

without written consent of the Company.

c. All payments wunder this Guarantee, except for
attorneys’ fees as provided for in Section 2 hereof, shall
reduce the amount of the liability hereunder pro tanto,
and no payment shall be made without producing the
Guarantee for endorsement of the payment unless the
Guarantee be lost or destroyed, in which case proof of
the loss or destruction shall be furnished to the
satisfaction of the Company.

d. " When liability has been definitely fixed in accordance
with the conditions of this Guarantee, the loss or
damage shall be payable within thirty days thereafter,

. Subrogation Upon Payment or Settlement

Whenever the Company shall have settled a claim under this
Guaranfee, all right of subrogation shall vest in the
Company unaffected by any act of the Assured, and it shall
be subrogated to and be entitled to all rights. and remedies
which the Assured would have had against any person or
property in respect to the claim had this Guarantee not been
issued. If the payment does not cover the loss of the
Assured, the Company shall be subrogated to the rights and
remedies in the proportion which the payment bears to the
amount of the loss. The Assured if requested by the
Company,. shall transfer to the Company all rights and
remedies against any person or property necessary in order
to perfect the right of subrogation, and shall permit the
Company to use the name of the Assured in any transaction
or litigation involving the rights or remedies.

Exclusions from Coverage

The following matters are expressly excluded from the
coverage of this Guarantee and the Company will not pay
loss or damage, costs, attorneys’ fees or expenses which
arise by reason of’

a, Defects, liens, encumbrances, adverse claims, or other
matters:

i. created, suffered, assumed or agreed to by the
Assured;

il. not known to the Company, not recorded in the
public records at date of this Guarantee, but known
to the Assured and not disclosed in writing to the
Company by the Assured prior to the date of this
Guarantee; .

iii. Attaching or created subsequent to date of this

~ Guarantee;
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b.  Any statutory ligg'for service:!? gb\éﬁ o?materials (or the
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which is contracted for and commenced subsequent to
date of this Guarantee and is not financed in whole or in
part by proceeds of the indebtedness secured by the
insured mortgage which at date of this Guarantee the
insured has advanced or is obligated to advance; or

c. Any claim, which arises out of the transaction
medifying or amending the mortgage described herein
or the indebtedness secured thereby by reason of the
operation of federal bankruptcy, state insolvency, or
similar creditors’ rights laws, that it is based on:

(i) the ftransaction being deemed a fraudulent
conveyance ot fraudulent transfer; or

(iiy the subordination of the interest of the Assured as a
result of the application of the doctrine of equitable
subordination; or .

(iii) the transaction being deemed a preferential transfer
except where the preferential transfer results from
the failure (1) to timely record the instrument(s)
amending the mortgage or indebtedness; or (2) of
such recordation to impart notice to a purchaser for
value or a judgment or lien creditor.

Arbitration

Unless prohibited by applicable law, arbitration pursuant to-
the Title Insurance Arbitration Rules of the American
Arbitration Association may be demanded if agreed to by
both the Company and the Assured. Asbitrable matters may,
include, but are not limited to, any controversy or claim
between the Company and the Assured arising out of or
relating to this Guarantee, and service of the Company in
connection with its issuance, the breach of a provision of
this Guarantee or other obligation. Arbitration pursuant to
this Guarantee and under the Rules in effect on the date the
demand for arbitration is made or, at the option of the
Assured, the Rules in effect at Date of this Guarantee shall
be binding upon the partics. The award may include
attorneys’ fees only if the laws of the state in which the land
is located permit a court to award attorneys’ fees to a
prevailing party. Judgment npon the award rendered by the
Arbitrator(s) may be entered in any court having jurisdiction
thereof. The law of the situs of the land shall apply to
arbitration under the Title Insurance Arbitration Rules,

. Guarantee Entire Contract

Any action or actions or rights of action that the Assured
may have or may bring against the Company arising out of
the subject matter hereof must be based on the provisions of
this Guarantee. No provision or condition of this Guarantee
can be waived or changed except by a writing endorsed or
attached hereto signed by the President, a Vice President, the
Secretary, an Assistant Secretary or other validating officer
of the Company.

10. Notices, Where Sent.

All notices required to be given the Company and any
statement in writing required to be furnished the Company
shall be addressed to the Company at: 201 N, New York
Avenue, Suite 200, Winter Park, Florida 32789, PHONE:
(866) 629-5842.
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SUBJECT TO THE PROVISIONS, CONDITIONS AND STIPULATIONS HEREIN, Cld Republic National Title insurance
Company, a Minnesota Corporation, hereinafter called the Company, guarantees:

~ hereinafter called the insured, against loss or damage, not exceeding the liability amount stated above, and costs, expenses,
and attorney fees arising by reason of the establishment by entry of a final order, judgment, or decree of a court of competent

_ jurisdiction that the validity, enforceability, or priority of the morigage described herein has been diminished or lost by reason
of the modification or amendment, exacuted by and , dated

and reocorded of official records, to the indebtedness secured by the recorded morgage described as:

This guarantee does not assure the validity, enforceability or priority of the above described mortgage bui only assures that

the validity, enforceability, or priority of the mortgage, if any, has not been diminished or lost by reason of the modification
shown above.

This guarantee does not assure the status or ownership of the title to the estate or interest in the land described in the mort-
gage.

THE COVERAGE GIVEN BY THIS PAGE IS NOT VALID UNLESS THIS PAGE IS ACCOMPANIED BY THE GUARANTEE
COVER CONTAINING THE GUARANTEE CONDITIONS AND STIPULATIONS.
Dated:

Issued through the office of:

OLD REPUBLIC NATIONAL TITLE INSURANCE COMPANY
A Stock Company

400 Second Avenue South, Minneapolis, Minnesota 55401
(6121 371-1111 '
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FINAL ORDER INDEX FORM

INDEX NO.: OIR - 10~

DOAH NO.:

ATTORNEY: Jeffrey Joseph

STYLE: OLD REPUBLIC NATIONAL TITLE INSURANCE COMPANY

TYPE: ORDER

DATE FILED: 6/25/12

CASE NO.: 127132-12

DIVISION: PROPERTY AND CASUALTY

SUBJECT:  OFFICE HAS PREVIOUSLY APPROVED OLD REPUBLIC’S MORTGAGE

PRIORITY GURANTEE FORM FOR USE IN FLORIDA AS WELL AS THAT
OF SEVERAL OTHER TITLE INSURANCE UNDERWRITERS.

STATUTE:



