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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 03-61332-CIV-MARRA
NATIVE ASSURANCE COMPANY, INC,,
CHRIS OSCEOLA and ANTHONY P. BARATTA,

Magistrate Judge Seltzer

Plaintiffs,
Vs,
FLORIDA DEPARTMENT OF FINANCIAL SERVICES, FILED D.C.
FLORIDA OFFICE OF INSURANCE REGULATION, and
KEVIN M. McCARTY, DIRECTOR, ' JUL 29 2003
Defendants. s
/ §.D. OF FLA., FT. LAUD.

ORDER DISMISSING COMPLAINT WITH L EAVE TO AMEND

THIS CAUSE is before the Coﬁrt upon Plaintiffs’ Emergency Motion for Temporary
Restraining Order and Injunctive Relief {DE 2}, Defendants’ Motion to Dismiss Complaint [DE 3},
‘and Plaintiff’s Motion to Dismiss Defendants” Motion to Dismiss [DE 5], which the Court treats as
a response to Defendants; Motion to Dismiss and a reply in support of Plaintiffs’ Motion for
Temporary Restraining Order. The Court has carefully considered the motions and is otherwise
fully advised in the premisés.

Plaintiffs, an insuraﬁce company and two individuals, filed this pro se complaint against
the Florida Department of Insurance Regulation (“Department”) and its director. Plaintiffs state
that the Department issued a Final Cease and Desist Order prohibiting Plaintiffs from continuing
their existing business of selling insurance to Native Americans from a location on an officially
recognized Indian resenfation in the Southern District of Florida. Plaintiffs argue that
Defendants, as a state agency, have no jurisdiction to regulate a business located on Van Indian

reservation. Plaintiffs also allege that Defendants have discriminated against them because they



are Native American. Plaintiffs seek an injunction that would allow Plaintiffs to continue to
operate their business and damages for lost business.

Defendants have moved to dismiss the complaint for several reasons. As to the
procedural deficiencies, Defendants argue that Plaintiffs have failed to properly serve
nder Rule 4(j) of the Federal Rules of Civil
Procedure. Plaintiffs’ c<_)mp1aint states that the complaint was served by certified United States
mail to the Tallahassee office addressed to Director Kevin McCarty, to the attention of the
“Agency Clerk.” Rule 4(j) requires “delivery” of a copy of the summons and complaint to the
chief executive officer of the governmental organization. According to Rule 4(c)}(2), a party
cannot serve their own summons and complaint. In this case, according to the Court file, no
summons was ever issued.

Secbnd, Defendants argue that an individual non-lawyer Plaintiff cannot represent a
corporate co-Plaintiff. Defendants are correct. It is a well-settled principle of law that a
corporation cannot appear pro sc and must be represented by counsel. See Palazzo v. Gulf Ol

Corp., 764 F.2d 1381, 1385-1386 (11™ Cir. 1985), cert. denied, 474 U.S. 1058 (1986); National

Independent Theater EXhlbltOl’S, Inc. v. Buena Vista Distribution Company 748 F.2d 602, 609

(11th CII’ 1985), cert. denied 471 U.S. 1056 (1985).

Next, Defendants argue that this Court has no jurisdicﬁon to hear this case. In their
complaint, Plaintiffs allege as the jurisdictional ground Article I, Section 8 of the United States
Constitution, which grants to Congress the authority to regulate commerce with Native
Amencans Hb?ver\rierr, this coﬁstitutidnél gbrermtrof éutﬁdﬁty to Congressdoes ot automatically

create federal question jurisdiction for this Court to hear this case. Rather, Plaintiffs must still



creates individual rights.’
In their Complaint, Plaintiffs list eight (8) “Laws” that purport to allow a suit such as this
one. None of the listed laws creates a cause of action as described by Plaintiffs. As mentioned

above, the Indian Commerce Clause in Article | of the Constitution does not create a private

businesses. Title VII of the Civil Rights Act is limited to discrimination in empldyment
rclationships. There is no such relationship here, as Defendants are not “employers” of
Plaintiffs. The other “laws” pertaining to lirhitations on federal regulation do not apply to state
agencies. |

Even if this Court were to construe the present lawsuit as a declaratory judgment action
seeking to stop the State of Flonda from regulating an insurance business located on an Indian
reservation and owned by a Native American, the Declaratory Judgment Act docs not provide an

\

independent basis for federal jurisdiction. Provident Life & Acc. Ins. Co. v,

Transamerica-Qccidental Life Ins. Co., 850 F.2d 1489, 1491 (11™ Cir. 1988). There is simply no
federal law that gives blanket immunity from state regulation to Native Americans to run
businesses that operate, at least in part, off the reservation. See Nevadd v. Hicks, 533 U.S. 353,

362 (2001) (“When, however, state interests outside the reservation are implicated, States may

' To the extent Plaintiffs are asserting a procedural due process right regarding the
manner in which the Defendants’ “Immediate Final Order” was issued, the question would be
what procedure was due under either the United States Constitution or under Florida law. See
Complaint at p. 2. Such a challenge would be unrelated to the jurisdictional challenge to the
Order that Plaintiffs then make throughout their Complaint. The Order contains a Notice of
Rights that puts forth the appeal rights of Plaintiffs. Whether pursuing such an appeal would
waive Plaintiffs’ jurisdictional argument is not a question before the Court at this time.



activities even of tribe members on tribal land. . . .”). The Complaint itself states that Native
Assurance s authorized to do business in Florida and throughout the U.S” and that it
“operate[s] an information website.” See Complaint at pp. 6-7.2 The Complaint also concedes
that Native Assurance is not authorized to do business by the Seminole Tribe of Florida, but
rather has a “'Ceﬁiﬁc-‘ie of Authority” executed by Plaintiff Chris Osccola, a member of a
sovereign ’tribe. Whatever the current state of the law regarding tribal immunity from state
regulation, there is no authority for a legal challenge by a Native American (let alone from a
corporation and a non-Native American) against a state for prohibiting unlicensed off-
reservation selling of insurance.
Accordingly, it is ORDERED AND ADJUDGED as follows:
1. Plaintiffs’ Emergency Motion for Temporary Restraining Order and Injunctive Relief
[DE 2] is hereby DENIED;
2, Defendants’ Motion to Dismiss Complaint [DE 3] is hereby GRANTED;
3. Plaintiffs’ Motion to Dismiss Defendants’ Motion to Dismiss [DE 5] is hereby DENIED;
4, Plaintiffs’ complaint is hereby DiSMISSED, without prejudice, and Plaintiffs may file
an appropriate amended complaint; |

5. Failure of Plaintiffs to file an amended complaint by August 15, 9003 will result in the

closing of this case. Any such amended complamt must address all issues discussed by

~* The Court does not rely on the facts presented in Defendants’ Motion to Dismiss,in
particular that Defendants have evidence that Plaintiffs solicited a customer who livesinSt.
Petersburg, Florida, that Plaintiffs had a website the solicited business off-reservation, and that
Plaintiffs used a post office box in Boca Raton, Florida. However, on a motion to dismiss that
challenges jurisdiction pursuant to Rule 12(b)(1), the Court may look beyond the pleadings.
Menchaca v. Chrysler Credit Corp., 613 F.2d 507, 511 (5th Cir. 1980).
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the Court.

DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County, Florida,

74 .
this .24 day of July 2003.

Copies furnished to:

Anthony P. Baratta
P.0O. Box 34
Boca Raton, FL 33429

Susan Dawson, Esq.

Dept. of Financial Services
Office of Insurance Regulation
200 E. Gaines Street, 6™ floor
Tallahassee, FL 32399

KENNETH A. MARRA
United States District Judge
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