STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

NEUMA, | NC., d/b/a NEUMA, | NC.
OF | LLI NO S,

Petitioner,
VS. Case No. 02-2224

DEPARTMENT OF | NSURANCE,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

Adm ni strative Law Judge Don W Davis of the Division of
Adm ni strative Hearings (DOAH) conducted a final hearing in the
above-styl ed cause on Septenber 9 through 11, 2002, in
Tal | ahassee, Florida. The follow ng appearances were entered:

For Petitioner: Jeffrey L. Frehn, Esquire
Kat z, Kutter, Haigler, Al derman,
Bryant & Yon, P.A
106 East Col | ege Avenue, Suite 1200
Post O fice Box 1877
Tal | ahassee, Florida 32302-1877

For Respondent: M chael H Davidson, Esquire
Fl ori da Departnment of Insurance
200 East Gaines Street
612 Larson Buil ding
Tal | ahassee, Florida 32399-0333

STATEMENT OF THE | SSUE

Whet her Neuma, Inc. (Petitioner), should be granted
licensure as a "viatical settlenment provider" as defined by

Section 626.9911(6), Florida Statutes.



PRELI M NARY STATEMENT

Petitioner applied to the Florida Departnent of Insurance
(Respondent) for licensure as a viatical settlenent provider on
or about August 20, 2001. Respondent concluded that the
application should be denied. Respondent's representative then
informed Petitioner of this decision by tel ephone and,
si nmul t aneously, allowed Petitioner the opportunity to w thdraw
the application and submt another. Petitioner took advantage
of that offer and on or about January 15, 2002, it withdrew the
August 2001 application.

On or about February 4, 2002, Petitioner submtted a second
application for licensure as a viatical settlenment provider.

For the reasons stated in its letter dated March 28, 2002
(basically that Petitioner had made naterial representations and
om ssions of material fact in its first application), Respondent
announced its intent to deny that application. Respondent

provi ded Petitioner access to formal adm nistrative proceedings
pursuant to Chapter 120, Florida Statutes.

Petitioner tinely filed a Petition For Forma
Adm ni strative Proceedings on or about April 22, 2002.

Fol | owi ng Respondent's dism ssal of that Petition w thout
prejudice, Petitioner filed an Anrended Petition For For nal
Adm ni strative Proceedi ngs on or about May 22, 2002. Respondent

forwarded the nmatter to DOAH on June 3, 2002. Follow ng recusal



of Admi nistrative Law Judge Harry Hooper upon notion of
Petitioner, the case was assigned to the undersigned on June 25,
2002.

At the final hearing, Petitioner presented testinony of
three witnesses and four exhibits. Respondent presented no
W t nesses but offered seven exhibits.

The Transcript of the proceeding was filed on Septenber 26,
2002. The parties were granted |leave to file proposed
recommended orders by October 22, 2002. Both parties filed
Proposed Recommended Orders which have been revi ewed and
utilized, when possible, in the preparation of this Recomended
O der .

FI NDI NGS OF FACT

1. Petitioner applied to Respondent for |icensure as a
viatical settlenent provider on or about August 20, 2001. After
denial of the first application, Petitioner subnmtted a second
application on February 4, 2002, for licensure as a viatical
settlenment provider. On March 28, 2002, Respondent deni ed that
application.

2. At all tines relevant to these proceedings, David Irwn
Binter was the sole owner and President of Petitioner. Further,
Binter was al so the sole owner and President of AM5 Inc. (AMY,
incorporated by Binter in the State of Del aware in Decenber of

1996.



3. In other states the direct affiliation of the two
corporations has led to the acquisition by Petitioner of
viatical settlenents directly frominsured individuals for
Petitioner's own account with noney raised by AMG from
i nvestors. Consequently, purchase of a viatical settlenent from
Petitioner by AMG cannot be considered an "arns |ength
transaction” in view of the close relationship and conmon
ownership of the two corporations.

4. Petitioner not only has previously purchased interests
in certain viators life insurance policies using investor nonies
solicited by AM5 but if licensed in Florida, Petitioner would
rai se i nvestor noney through AMG

5. Petitioner's representations inits "Viatical

Settl enent Disclosure Docunent," given to each AMG i nvestor, and
Petitioner's Florida application correspondence stating that if
granted a Florida viatical settlenent provider |icense,
Petitioner intended to use AMGto solicit investors nonies, also
corroborate the finding that Petitioner would raise investor
nmoney through AMG if licensed in Florida.

6. In his initial application on behalf of Petitioner for
licensure as a viatical settlenent provider, Binter did not
reveal his involvenment with AMG I n response to Question 8 of

t he Bi ographical Statenment and Affidavit portion of the

application, requesting the listing of all current business



activity, Binter responded with the notation "NA " Binter did
this although he was the owner of AMG the entity otherw se
represented in Petitioner's application correspondence as the
affiliate through which Petitioner intends to sell to investors
interests in life insurance policies purchased by Petitioner.
Binter's answer to Question 8 of the Biographical Statenent and
Affidavit portion of the first application was fal se.

7. Binter's answer to Question 20(b)9 of the Bi ographical
Statenment and Affidavit required that he reveal any entity wth
whi ch he was associ ated, or had been associated within the
previous 12 nonths, that had been enjoined tenporarily or
permanently by any judicial, adm nistrative, regulatory or
di sciplinary action fromviolating any federal or state |aw
regul ati ng the busi ness of insurance, securities, or banking.

Bi nter answered "No" to the question despite the existence of
such actions agai nst AMG by the states of Kansas, Illinois, and
Al abama wthin the stated tinme frane.

8. Petitioner's website, open to the general public, mde
mat erial m srepresentations relative to the existence of a
conti ngency insurance program between AMS and Ll oyd’ s of London,
stating that the programwas in existence and would insure
i nvestors agai nst the contingency of viators |iving past the
deat h dates projected by physicians designated by Lloyds to

render those projections. Those representations are untrue



because Ll oyds actually provided no such coverage at the tine
the website was open to the public, and has not actually
provided any to this date.

9. Petitioner's website contained term nol ogy that was
specifically prohibited by Florida |aw. An exam nation of the
website shows that it uses the words, "A no-risk investnent,"
and "insured safe shelter,” both of which are prohibited by
Section 626.99277(6), Florida Statutes, which specifically bans
the use of the words "no-risk"” and "safe" relative to
investnents in viatical settlenent purchase agreenents.
Petitioner’s Adm ssion 11 confirns the usage of those terns.

10. Petitioner, at the time of its first application, had
no viatical settlenment provider application on file with the
State of Connecticut, although Petitioner's application
represented that it did. Petitioner's enployee at the tine,
Deni se Randall, testified that while she thought that she had
filed such an application with Connecticut on behal f of
Petitioner, she may have inadvertently nailed the Connecti cut
application to M ssissippi and that when infornmed by
Respondent's personnel that no Petitioner application was on
file with Connecticut, she did not bother to check with
Connecticut but nerely sent Respondent's office a copy of the

application she thought she had nailed to Connecticut and



continued to represent that the same was on file with
Connecti cut .

11. Petitioner/AMSG nade demands on their investors for
nonies in addition to the stated purchase price of their
viatical interests in violation of express representations in
the contracts between Petitioner/AMG and those investors that
addi tional prem uns, due to an underestimtion of |ife span,
woul d be paid out of the share of Petitioner/ AMa An
exam nation of the contracts at issue fails to reveal any
provi si on aut hori zi ng demands on investors.

12. Despite Respondent's repeated requests for the sane,
Petitioner never produced a trust or escrow agreenment between
Petitioner and its purported trustee, Larry Silver. The
presence and use of an independent third party trustee or escrow
agent is expressly required for the conpletion of any viati cal
settlenment transaction in the State of Florida. Section
626.9924(3), Florida Statutes. All that was done in response to
Respondent's repeated requests was to re-submt the same
unsi gned, three-party contract form No docunent establishing
the actual existence of an i ndependent third-party trustee or
escrow agent required by Florida | aw for any viatical settlenent
transaction was ever produced by Petitioner.

13. Randall exclusively prepared the first application

submtted on Petitioner's behalf. Binter signed the application



wi t hout reading any of it, even though his signature verified
under oath and penalty of perjury that the had carefully
exam ned each question in the biographical statenment and
affidavit and answered each truthfully.

14. Randall’s prior enploynent was in office
adm ni stration in banks and nortgage conpani es. She had never
worked in the viatical industry before, had never worked for
Bi nter before, and had no independent know edge of his business
affairs. Her primary job function with Petitioner was
conpleting and filing viatical settlement provider applications
with state regulators. Binter provided no advice, assistance,
or guidance. Al that Randall had for gui dance was a 1996
bi ographi cal statenent that she found anong other office files.
Binter did not provide her with any information updating that
statenent and he specifically did not tell her about the
securities actions in Al abama, Kansas, and Illinois.

15. Binter did not have the first application reviewed by
his attorney, who had actual know edge of the securities
actions. The attorney, however, did review the second
application submtted after the securities actions om ssions
were di scovered and the first application w thdrawn.

16. Binter had actual know edge of all three securities

actions at the tine of the first application. He did not share



t hat knowl edge with Randall nor did he seek his attorney's
review of the application.

CONCLUSI ONS OF LAW

17. The Division O Adm nistrative Hearings has
jurisdiction over this matter and the parties hereto.
Sections 120.57(1), 120.569, and 120.60, Florida Statutes.

18. A "viatical settlenent provider"” is defined by
Section 626.9911(6), Florida Statutes, as foll ows:

"Viatical settlenent provider" neans a
person who, in this state, fromthis state,
or wwth a resident of this state,
effectuates a viatical settlenent contract.
The term does not i ncl ude:

(a) Any bank, savings bank, savings and

| oan associ ation, credit union, or other
licensed Iending institution that takes an
assignnent of a life insurance policy as
collateral for a | oan;

(b) Alife and health insurer that has

lawfully issued a life insurance policy that
provi des accel erated benefits to termnally
i1l policyholders or certificatehol ders; or

(c) Any natural person who enters into no
nore than one viatical settlement contract
wth a viator in 1 cal endar year, unless
such natural person has previously been
Iicensed under this act or is currently

i censed under this act.

(d) A trust that neets the definition of a
“related provider trust."

(e) Awviator in this state.



(f) A wviatical settlenent purchaser.
(g9) A financing entity.

19. The application for licensure as a viatical

settl enent

provider is controlled by Section 626.9912, Florida Statutes,

whi ch reads as foll ows:

626.9912 Viatical settlenent provider
license required; application for license.--

(1) A person may not performthe functions
of a viatical settlenment provider as defined
inthis act or enter into or solicit a
viatical settlenment contract w thout first
havi ng obtained a license fromthe

depart nent .

(2) Application for a viatical settlenent
provider license nust be nmade to the
departnment by the applicant on a form
prescri bed by the departnent, under oath and
signed by the applicant. The application
nmust be acconpani ed by a fee of $500. |If
the applicant is a corporation, the
application nust be under oath and signed by
the president and the secretary of the

cor poration.

(3) In the application, the applicant nust
provide all of the follow ng:

(a) The applicant's full name, age,

resi dence address, and busi ness address, and
al | occupations engaged in by the applicant
during the 5 years preceding the date of the
application.

(b) A copy of the applicant's basic

organi zational docunments, if any, including
the articles of incorporation, articles of
associ ation, partnership agreenent, trust
agreenment, or other simlar docunents,
together with all anendnents to such
docunent s.

10



(c) Copies of all bylaws, rules,

regul ations, or simlar docunents regul ating
t he conduct of the applicant's internal
affairs.

(d) A list show ng the nanme, business and
resi dence addresses, and official position
of each individual who is responsible for
conduct of the applicant's affairs,
including, but not limted to, any menber of
the applicant's board of directors, board of
trustees, executive conmittee, or other
governi ng board or commttee and any ot her
person or entity owning or having the right
to acquire 10 percent or nore of the voting
securities of the applicant.

(e) Wth respect to each individual
i dentified under paragraph (d):

1. A sworn biographical statenent on forns
supplied by the departnent.

2. A set of fingerprints on forns

prescri bed by the departnment, certified by a
| aw enforcenent officer, and acconpani ed by
the fingerprinting fee specified in

s. 624.501.

3. Authority for release of information
relating to the investigation of the
i ndi vi dual ' s backgr ound.

(f) Al applications, viatical settlenent
contract forns, viatical settlenment purchase
agreenent forns, escrow forns, and ot her

rel ated fornms proposed to be used by the
appl i cant .

(g) Such other information as the
department deens necessary to determ ne that
t he applicant and the individuals identified
under paragraph (d) are conpetent and
trustworthy and can lawfully and
successfully act as a viatical settlenent
provi der.

11



(4) The departnent may not issue a |license
to an entity other than a natural person if
it is not satisfied that all officers,

di rectors, enpl oyees, stockhol ders,

partners, and any ot her persons who exercise
or have the ability to exercise effective
control of the entity or who have the
ability to influence the transaction of

busi ness by the entity neet the standards of
this act and have not violated any provision
of this act or rules of the departnent
related to the business of viatical
settlenent contracts or viatical settlenent
pur chase agreenents.

(5) Upon the filing of a sworn application
and the paynent of the license fee, the
department shall investigate each applicant
and may issue the applicant a license if the
departnent finds that the applicant:

(a) Has provided a detailed plan of

oper ati on.

(b) Is conpetent and trustworthy and
intends to act in good faith in the business
aut hori zed by the license applied for.

(c) Has a good business reputation and has
had experience, training, or education that
gqualifies the applicant to conduct the

busi ness aut horized by the license applied

for.

(d) If the applicant is a corporation, is a
corporation incorporated under the | aws of
this state, or is a foreign corporation
authorized to transact business in this

st at e.

(e) Has designated the Insurance
Conmi ssi oner and Treasurer as its agent for
servi ce of process.

(f) Has made the deposit required by
S. 626.9913(3).

12



20. The licensure applied for by Petitioner, as a viatica
settl enment provider, enables Petitioner to legally effectuate
viatical settlenent contracts with viators. Section
626.9911(5), Florida Statutes. Wthout that |icense,
ef fectuati on of such contracts would be illegal in Florida.
There is, however, no licensure requirenent relative to entry
into viatical settlenent purchase agreenents which are defined
by Section 626.9911(9), Florida Statutes, as foll ows:

"Viatical settlenent purchase agreenent”
nmeans a contract or agreenment, entered into
by a viatical settlenent purchaser, to which
the viator is not a party, to purchase a
life insurance policy or an interest in a
life insurance policy, which is entered into
for the purpose of deriving an econonic
benefit. The termalso includes purchases
made by viatical settlenent purchasers from
any person other than the provider who
effectuated the viatical settlenent

contract.

21. Such agreenents may be entered into with viatica
settl ement purchasers (investors) as defined by Section
626.9911(10), Florida Statutes, in the follow ng | anguage:

"Viatical settlenent purchaser” neans a
person who gives a sum of noney as
consideration for a life insurance policy or
an equitable or legal interest in the death
benefits of a life insurance policy that has
been or will be the subject of a viatica
settlenent contract, for the purpose of
deriving an econom c benefit, including

pur chases made from any person other than

t he provider who effectuated the viatica
settlenent contract or an entity affiliated
with the provider. The term does not

13



include a licensee under this part, an
accredited investor as defined in Rule 501,
Regul ation D of the Securities Act Rules, or
a qualified institutional buyer as defined
by Rule 144(a) of the Federal Securities
Act, a special purpose entity, a financing
entity, or a contingency insurer. The above
references to Rule 501, Regulation D and
Rul e 144(a) of the Federal Securities Act
are used strictly for defining purposes and
shall not be interpreted in any other
manner. Any person who clains to be an
accredited investor shall sign an affidavit
stating that he or she is an accredited

i nvestor, the basis of that claim and that
he or she understands that as an accredited
investor he or she will not be entitled to
certain protections of the Viatical
Settlement Act. This affidavit nust be kept
wi th other documents required to be

mai ntai ned by this act.

22. Wile viatical settlenent sales agents are required to
be licensed |ife insurance agents by Section 626.992, Florida
Statutes, the definition of viatical settlenment sal es agent
found in Section 626.9911(11), Florida Statutes, excludes
viatical settlenent providers. Since a viatical settlenment
sal es agent arranges the purchase of an interest in a viator’s
life insurance policy by an investor, the net result of the
statutory schene is to allow licensed viatical settlenent
providers to utilize the services of |licensed viatica
settlenment sales agents to enter into viatical settlenent
purchase agreenents with investors, w thout any additiona

licensure. Thus, granting a viatical settlenment provider

14



license inherently includes granting the opportunity to enter
into viatical settlenment purchase agreenents with investors.
23. Entry into viatical settlenent purchase agreenents is

controlled, inter alia, by Section 626.9927, Florida Statutes.

That statute provides that a violation of the “Viatica
Settlement Act” is a violation of Sections 626.9521 and
626. 9541, Florida Statutes, and that Part X of Chapter 626 (the
Unfair Insurance Trade Practices Act), Florida Statutes, applies
to licensees as if a viatical settlenment purchase agreenent were
an insurance policy. (The 2002 Legislature noted that "Part X
was an incorrect designation, and changed the sane to
"Part I X".) Thus, the Unfair Insurance Trade Practices Act was
by reference incorporated into the Viatical Settlenent Act. All
this legislation was in force and effect prior to the subm ssion
of Petitioner's first viatical settlenment provider application
on or about August 20, 2001, and was, of course, in force and
effect prior to the subm ssion of Petitioner's second
application on or about February 4, 2002.

24. The burden of proof is on the Petitioner to show by a
preponderance of the evidence that it is qualified for the

licensure in question. Florida Departnent of Transportation v.

J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981);

Antel v. Departnent of Professional Regul ation, 522 So. 2d 1056,

1058 (Fla. 5th DCA 1988); Cohen v. Departnent of Business

15



Regul ati on, 582 So. 2d 1083, 1086 (Fla. 1st DCA 1991);

Sout hpoi nte Pharmacy v. DHRS, 596 So. 2d 106, 109 (Fla. 1st DCA

1992); Metro Dade County v. Coscan Florida, 609 So. 2d 644, 646

(Fla. 3rd DCA 1992); Departnent of Banking and Fi nance v.

Gsborne Stern, 670 So. 2d 932, 934 (Fla. 1996); Section

120.57(1)(j), Florida Statutes.

25. Wth the exception of the single ground conceded by
Respondent, all factual grounds asserted by Respondent as
justification of its denial have been established by the
evidence to be true. Those grounds directly relate to
Petitioner's conpetence and/or trustworthiness to operate its
business in conformty with Florida | aw

26. Petitioner sought to establish entitlenent to
i censure through explanation and anelioration. The
expl anati ons, however, are not so persuasive so as to justify
anelioration. Mre significant than any single disclosure
failure in the actual application is the undisputed fact that
Binter hired sonmeone totally w thout know edge or experience in
the viatical industry or his history in that industry to
conplete the first Florida application form gave her no
gui dance or assistance in that endeavor, did not enlist the aid
of avail abl e and know edgeabl e counsel in that process, and
provi ded no review of the final application. Despite the

affidavit’s specific requirenent, under penalty of perjury that

16



Binter carefully exam ne each and every question and provide
truthful responses thereto, Binter did no nore than sign the
affidavit wi thout reading so nuch as a word of it. That
caval i er action, alone, denonstrates either inconpetence or
untrustworthiness sufficient to justify denial.

27. Petitioner has not carried its burden of show ng
entitlenent to licensure by a preponderance of the evidence.
| ndeed, the preponderance of the evidence strongly supports the
Respondent's announced intent to deny |icensure.

RECOMVENDATI ON

In view of the foregoing, it is

RECOMVENDED t hat a final order be entered by the Florida
Departnment of Insurance denying Petitioner's application for
licensure as a viatical settlenment provider.

DONE AND ENTERED this 13th day of Novenber, 2002, in

Tal | ahassee, Leon County, Florida.

DON W DAVI S

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wth the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of Novenber, 2002
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COPI ES FURNI SHED

M chael H. Davi dson, Esquire
Departnent of |nsurance

200 East Gai nes Street

612 Larson Buil di ng

Tal | ahassee, Florida 32399-0333

Jeffrey L. Frehn, Esquire

Katz, Kutter, Haigler, Al derman,
Bryant & Yon, P.A

106 East Col | ege Avenue, Suite 1200

Post O fice Box 1877

Tal | ahassee, Florida 32302-1877

Honor abl e Tom Gal | agher

State Treasurer/lnsurance Conm ssi oner
Departnent of |nsurance

The Capitol, Plaza Level 02

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counsel
Depart nment of |nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0307

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the final order in this case.
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