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JAN 6 2003
THE TREASURER OF THE STATE OF FLORIDA TREASURER AND
. _ DEPARTMENT OF INSURANCE INSURANGE CO IONER
Tom GALLAGHER RN o P Dooketed by:_ '
IN THE MATTER OF: |
NEUMA, INC. d/b/a NEUMA, INC. OF ILLINOIS CASE NO: 61064-02-CO
/ .
FINAL ORDER -

THIS CAUSE came on for consideration and final agency action. On March 28, 2002, a

letter of denial was issued by_the Department of Insurance against the Petitioner, Neuma, Inc.
d/b/a Neuma, Inc. of Illinois (hereinafter referred to as “Neuma” or “Petitioner™), denying_its
'appllcanon as a wancal settlement prov1der because it made materlal mlsrepresentatlons and
ornissions on‘ its appllcatlon, did not demonstrdte that it was competent and trustworthy to
engage in the business authorized by the license applied for and it had committed unfair trade
brac_tice violations. N

Petitioner timely filed a request for a proceeding pursuant to Secﬁon 120.57(1), Florida
Statutes. Pursuarit to notlce the matter was heard before Don W. Davis, Administrative Law
Judge, Dmsxon of Administrative Hearings, on September 9 th:oucvh 11, 2002

_ After consideration of the record and argument presented at heanng, the Admlmstratwe

Law Judge issued his Recommended Order on November 13, 2002. (Attached as Exhibit A)'x

The Administrative Law Judge recommended that a final order be entered by the Florida
Department of Insurance denying Petitioner’s application for licensure as a viatical settlement

provider.




On Deceémber 2, 2002, the Petitioner timely filed exceptions to the Recommended Order. .
The Petitioner excepted to several Findings of - Fact, Conclusions of Law, ‘and the
Recommendatlon On December 9 2002 .the Department ﬁled a Response to Petmoner S

exceptlons ‘The Exceptlons and Response will be addressed below

RULINGS ON PETITIONER’S EXCEPTIONS

1. | Petitioner excepts to Findings of Fact #7 of the Recommended Order and argues
that there was no competent s‘ubstantial‘ evidence to suppert the finding that the actions filed by
the states of Kansas and Illinois needed to be disclosed by the applicant because no temporary or
permanent injunction had been entered by either of these states against AMG. The Petitioner
does concede that at the time the application was being cempieted, Kansas had issued a Notice of
Intent and Illinois had issued a Notice ef Hearing against AMG. |

' The Petitioner's eharacterizatiotl of the faet_s in this exception is‘somewhat disingenuous.
A Notice of Intent to Issue Permanent Cease & Desist Order had been issued by the State of
- Kansas, indicating that AMG, Inc. was transacting business in Kansas as a broker-dealer or agent
without registration and/or offering or selling securities that were not registered. This matter was
settled on or about September 18, 1998, by AMG, Inc. agreeing to in the future fully comply
with the provisions of the Kans‘as Securities Act and the regulations adopted thereunder.
-(Pentloner s Exhibit Notebook 2, tab 7). The Notice of Heanng issued in Ilinois agalnst AMG
Inc. was handled in a sumlar fashlon by that State (Petitioner’s Exhlblt Notebook 2, tab 8). Itis
clear that an injunction had been entered by the State of Alabama against AMG Inc
(Petitioner’s Exhibit Notebook 2, tab 9). The Administrative Law Judge’s Finding of Fact only
indieates that the existence of these actions was not disclosed. The weight given to the evidence

is the province of the Administrative Law Judge and cannot be disturbed by the agency unless .
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the ﬁndiﬁg§ are not supported by cornpeterit substantial evidence. Broga.n v, Carter, 671 So.2d
822 (Fla. 1st DCA 1996). There is competent substantial evidence in the record to support this
. *Finding of Fact by the A_dministra'five Law Judge and accordingly, this exception is rejected.
2, Petitioﬁef excepts :t6 :Finding. of Fact #9 of tﬁe Recommended Qrder aﬁd argues’
that this Finding of Fact is an erroneous Conclusion of I;aw 5ecause Florida hac.i. no jurisdiction
over the Petitioner’s website. Merely because the Finding of Féct refefences a statutory citation

does not automatically make the Finding a Conclusion of Law. As the Court stated in Feldman

v. Department of Transportation, 389 So.2d 692 (Fla. 4th DCA 1980), “A Qonclﬁsion of law is
one arﬁved at by the application of fixed rules of law. Ultimate facts are those found in that
vaguely defined area lying between evidentiary facts on the one sidé and conclusions of law on

the other and are the final resulting effects which are reached by the process of logical reasoning

f;om the e\(identiéry facts.” In Pillsbury v. Dep’t. of Heglth and Rehabilitative Services, 744
| So.2d 1040 (Fla.l 2ndlDC'3A 1999), tﬁe Court r;oted,. “.... the obligation of the agency to hﬁnof the
hearing officer’s findings of fact cannot be 'a_v'oided by categorizing a contrary finding as a
conclusion of law.” Without any additional argument from the Petitioner, it would be
inappropriate to reject the Adminiétrative Law Judge’s Finding of Fact merely beéause the
Petitioner considers it to be a Conclusion of Law. AccordirJlgly, this exceﬁtion is réjected.
3. Petitioner excepts 1o Finding of .Fact #11 of the Recommended Ordér and again
- argues tflat it is an erroneous Conclusion of Law. For the reasons set fox'ftl;l'in paragraph #2
above, this exception is rejected. |
4. Petitioner excepts to Finding of Fact #12 of the Recommended Order and again
argues that it is an erroneous ‘Conclusion of Law. For the reasons set forth in paragraph #2

above, this exception is rejected.



Sl. The Petitioner excepts to numerous Findings of Fact in the Recommended Order
in exception #5 on the basis that the Administrative Law Judge did not rule on or address issues
.raised by the Petitioner in either 1ts petltlon evidence or proposed recommended order This
exception is nothmg more than a re«argument of pomts already made by the Petitioner and
addressed in the Recommended Order by the Administrative Law Judge. The Administrative.
Law Judge recited in his Preliminary Statement to the Recommended Order that “Both parties
filed Proposed Recommended Orders which have been reviewed and utilized, when possible, in
the preparation of this Recommended Order.” Petitioner’s argument that the Administrative Law
Judge did not consider Petitioner's issues is without merit. Accordingly, this exception is
rejected.

. 6. The Petitioner excepts to Conclusion of Law #23 and argues that this Conclusion
lrs lrrelevant because the Administrative Law Judge made no determmation that a particular ‘
unfair insurance trade practice -pro‘v1510n had been violated. The Petltioner also argues that the
' Administrative Law Judge's analysis of the Unfair lnsurance Trade Practices Act is ineorrect
regarding the Viatical Settlement Act.

By reference in Section 626.9927, Florida Statutes, the 1999 Legislature declared that
violations of 'the Viatical Settlement Act would also constitute violations of the Unfair Trade
Practices Act, Sections 626.9521 and 626.9541, Flonda Statutes of Chapter 626 Flonda Statutes.
It then went on to state that Part X of Chapter 626, Flonda Statutes, the Viatical Settlement Act,
applied to licensees and transactions under the Viatical Settlement Act as if viatical settlement
contracts and viatical settlement purchase agreements were insurance policies, which is
essentially \ivhat the immediately preceding statement regarding Sections 626.9541 and

626.9571, Florida Statutes, also accomplished.



In 1998 and previous years, Part X of Chapter 626, Florida Statutes, was the Uhfair Trade
Practices Act. However, the 1999 Legislature re-numbered Part X to constitute the Viatical
Settlement Act and the UnfairTir.ad_e Practices Act became Part IX of Chapter 626, Florida
Statutes. | | | | hl | |

It only later became apparent that the Legislature meant what it said, that. violations of the
Viatical Settlement Act would also constitute.unfair trade practices and that Part X would apply
to viatical transactions and viatical liéensees as if to an insurance policy. Thus, the 1999 re-
numbering in queetion made theAViaticaI Settlement Act Part X, and the Unfair Trade Prectices
Act became Part IX of Chapter 626, Florida Statutes. There were no subsequent changes by the
2002 Legislature as mistakenly noted by the Administrative L.aw- Judge.

All that, however, is inconsequential to the central point that violations of the Viatical
* Settlement Act are also violations of Sectlons 626. 9521 and 626.9541, Florida Statutes. That is
the basis for the v1oIat10n found, and whether Part X was properly denommated as such or hvas

really Part IX has nothing to do with those violations. Accordmgly, Petitioner’s exception is
rejected.

7. The Petitioner excepts to Conclusioh of Law #24 of the Recommended Order and
states that the Conclusion failed to place on ‘DOI the burden of presenting evidence as to the

alleged statutory violation”. The Petmoner then cites to Department of Banking and Fmance V.

Osborne Stern and Co., 670 $0.2d 932 (Fla. 1996) as authonty for its exceptlon The Petltloner S

reliance on Osborne is misplaced. The QOsbome case stands for the principle that in an
application dispute proceeding, the burden of persuasion remains upon the applicant to prove

entitlement to the license. The Adrhinistrative Law Judge properly recited the standard. for the



burden of proof in Conclusion of Law #24 in license application proceedings and consequently
this exception is rejected.

8. The Petmoner excepts, to Conclusmns of Law #25- #27 of the Recommended

i

;Order. and states that the Administrative Law Judge - concludes that Neuma is elther 1ncompetent'
-g untrustworthy, without deciding which is applicable”. Petitioner argues that its actions relate
to the filling out of the application, and not to fhe viatical settlement business. Petitioner’s
argurhents in this exception are. without merit. - The Administrative Law Judge in these
Conclusions of Law is simply summari'zidg the statutory basis for upholding the denial of the
~ Petitioner’s license application. There are no grounds for reversal of these Conclusions of Law
because the Administrative Law Judge phrased his conclusion that the Petitioner was either
incompetedt or untrustworthy. All of these Conclusions of Law were based on competent
substantial evidcnce contained in the record in this matter. Accordingly, Petitioner’s exception is
rejccted., . | | o

9. The Petitioner excepts to the Recommended Order, generally because it did not
adopt each of the Petitioner’s proposed ﬁddings of fact and conclusions of law as set forth in its
proposed recommended order. There is no longer any requirement in lSections 120.569 or
120.57(1), Florida Statutes for the Administrative Law Judge file an appendix to the
Recommended Order, accepting or rejecting each ﬁndmg of fact and/or conclusmn of law from
‘the parties’ proposed recommended orders. That requirement was removed some yeare .ago
when major amendments were made to Chapter 120, Florida Statutes. It is clear from the record
in the present lcase that the Administrative Law Judge did consider the parties’ proposed
recommended orders. In his Preliminary Sta_tement, the Administrative Law Judge states, “Both
parties filed Proposed Recommended Orders which have been reviewed and utilized, when
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possible, in the preparation of this Recommended Order.” Petitioner’s exception #9 is without
merit and is therefore rejected.

Upon careful con51derat10n of the record the submlssmns of the partles and bemg _
otherw15e fully adv1sed in the prermses, itis ORDERED |

1.  The Findings of Fact of the Admlmstratlvc Law .ludgé are adopled in full as the
Departlnent’s Findings of Fact. | |

2. The Conolusions of Law of the Aclministrativé Law Judge a.re'adopted in full, as
the Department’s Conclusions of Law. -

3. The Admioistiative Law Judge’s recommendation that the Department enter a
VFinal Order denying Petitioner’s opplication'for licensure as a viatical settleroent provider is
approved and accepted as being the appropriate disposition of this matter.

ACCORDTNGLY itis ORDERED as follows

Petmoner s, NEUMA, INC, d/b/a NEUMA INC of ILLINOIS’ apphcatlon for

licensure as a viatical settiement provider is hereby DENIED.



NOTICE OF RIGHTS

Any party to these proceedings adversely affected by thiS Crder is entitled to seek review
of the Order pursuant to Secnon 120 68 Flonda Statutes, and Rule 9. 110 Fla R.App. P Rev1ew
R proceedmgs must be instituted by ﬂlmg a petmon or Notlce of Appeal w1th the General Counsel '
acting as the agency clerk, at 200 East Gaines Street, Tallahassee, FL 32399-0333, and a copy of
the same and filing feé with the approi;riate District Court of éppeal within thirty (30) days of the

rendition of this Order.

DONE and ORDERED this Z'Q% day of ‘%Qﬂﬂ%, 2003.
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KEVIN MCCARTY
Deputy Insurance Commissioner
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