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UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
Mlaml Division

" Case Number: 04-60573-CIV-MORENO

SECURITIES AND EXCHANGE R N—
COMMISSION, B SR AT
 Plaintiff, o | JUN25 200
) S . cﬁla';?caacs MADDOX
\, VS'_ ' s.n.'%pnﬁk et
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I 3

MUTUAL BENEFITS CORP., JOEL STEINGER
a/k/a JOEL STEINER, LESLIE STEINGER a/k/a
LESLIE STEINER, and PETER LOMBARDI,

Defendants,

VIATICAL BENEFACTORS, LLC, VIATICAL
SERVICES; INC., KENSINGTON
MANAGEMENT, INC., RAINY CONSULTING
' CORP., TWIN GROVES INVESTMENTS, INC.,
P.J.L. CONSULTING, INC., SKS
CONSULTING, INC., and CAMDEN
CONSULTING, INC., ‘

Relief Defendants.

' Befére the Court is an action commenced by the Securities and Exchange Com:pission for
'the viblaﬁon of various federal securities regulations in the trade of l_life insurance policies of
' tcmﬁn-élly illpeaple. Presently, the Court is called uponto decide whether the sale of thes; -“viaticalf ‘
settlements” is beyond the scope of the federal securities laws. Specifically, Defmdants contend
that investments in vxatxcal settlements are not investment contracts and as a result, the Secuntws
and Exchange Commlssxon has no Jurxsdlctmn to assert its cla.tms The Court here ﬁnds that, in hght

of the underlymg pnnmples of the federal secun_tles laws, 'mvestments in viatical settlements are
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covered by the federal securities laws.

1. BACKGROUND

Defcndént Mutual Benefit Corporation ("MBC") is a Florida corporation,' formed in 1994
and located in Fort Lauderdale, Florida. Defc;ndantS Joel and Leslie Steinger are al-leged.principals .
of MBC. Defendant Peter Lombardi is president é,nd sole shareholder of MBC.

In addition, the Secuﬁties and Exchange Commission: (“$EC”) has named the folloﬁg |
parties as Relief Defendants: Viatical Ben-efactors., LLC; Viaﬁcai Services, Inc. (“VSI™);
Kensington Management, Inc.; Rainy Consulting Corp.; Twin Groves Investment, Inc.; P.J.L.
Consﬁltiﬁg,-lﬂc.; SKS Consulting, Inc.; and Camden Consulting, Inc. The SEC alleges thatrRe,lief
Defendants are shell corporations controlled by Défepdants or their family members.. Complaint at
1[2; Further, the SEC alleges that investor funds were distribﬁted to Relief Defendants in the form
of “undisclosed ‘consulting fccs’”. Id.

A Viatical Settlement Industry

A viatical settlement is a transaction m which a ferminally or chronjcally ili insured
("viator™) sells the benefits of his‘ﬁfc insurance ﬁolicy to a third party in return for a himp-sum cash
payment equél fo a percentage of the -po]icy’s face value.! Viatical settlement providers purchase '
the policies from individual viators. Once purchased, these viatical settlement providers typically

sell fractionalized interests in these policies to investors.

'BLACK'S LAW DICTIONARY 1377 (,7thA Ed. 1999).
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B. MBC's Activities
MBC is a viatical settlement provider.” MBC engages in both the procurqment of viatical |
settlements and the sale of fractional interesfs inthem to investors. Beginning in 1994 and exténding
to Maf, 2004, over 25,000 investdrs pationwide have inveé;cd-ovér $1 billion in interests of viatical

settlements offered by MBC. From the procurement of the settlements to the sale to investors, MBC

undertook a number of actmnes

With respect to the procurement of the v1at1cal settlements, MBC located the policies,

‘negotiated purchase prices, bid on policies, and obtained hfe expectancy evaluations of mdmdual

viators. In addition, if appears that MBC created the legal documents peeded to concluc_lc the
tran;sactions; |

In ordef to sell the viatical settlernents to invesfors, MEBC solicited funds from invétors :
directly and through agcnts Investors wete asked to identify a desued matunty date and submit a
purchase agrecmcnt. MBC promised rates of return ranging from 12% to 72%. The rate of retumn

was depcndcnt upon the term of the investment, which was determined by the life expectancy .

evaluation. fthie vistor lives beyondhis life expectancy, the term of the vestment s extended and

the premiums must either be paid from new investor funds assigned to other policies or by additi onal
funds from the ongmal investors.

- Finally, followmg the placement of investor funds, MBC, through VSI, would pay the -

- premiums, monitor the health of viators, collect the benefits upon death, and dzsm'bute the proceeds

. to investors.

- MBC is also a life settlement provider. The only distinction between life settlements
and viatical settlements is that in life settlements, the insured is not terminally or chronically ill.
For purposes of this oxder, the Court does not djstinguish between viatical and life settlements.

3.
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C.  SEC Enforcement

Plaintiff SEC filed its Complainf for Injunctive and Other Relief on May 3, 2004, alleging
violations of various federal securities laws by Defendants Mutual Beqeﬁts Corporation, Joel
' Stciﬂgcr, Leslie Steinger and Peter Lombardi. The Court entered a Temporary Restraining Order
and an Orde_.r Apﬁointing Répeiver on May 4, 2004, and set an cﬁdcntiafyhearing on Plaintiff's

" Motion for Prclimihary Iﬁjunption on May 17, 2004. At .thé insistence of the i)mties, .the Court
éontinued the evidentiary hearing until June 10, 2004, at which ﬁme the parties presented evidence
on the issue of whether or not the activities of Defendants are covered by the federal securitics laws.
Inparticular, the Court ﬁcard evidence on the issue of whether an investment in a viatical settement
constitutes an investrhent conﬁacﬁ
[l LEGAL ANALYSIS

The narrow issge before the Court is wﬁether investments in viatical seftlcments constitute
securities. Defm@ﬁ petition the Court to dlsmlss the prcéent action because they argue such
investmeﬁts art;. not covered by the federal securities laws, and as a result, this Court lacks subject
matter jurisdiction. After carefully twﬁewing the numerous pleadings from the parucs and
surveying the félevant statutory and jurisprudestial sources on the topic of the definition of a
secutity, the Court has come to the conclusion that investments in viatical settlements constitute
investmﬂgt contraéts, and as such, fall under the coverage of the federal securities laws.

A Jurisdictional Standard |

At the preliminary injunction stage, the SEC need only show a feasonéble probabil_ity of
ultimate success upon the question of the SEC’s jurisdiction over the Defendants’ conduct. SECv.

Unique Financial Concepts, Inc., et al., 196 F.3d 1195, 1199 (11th Cir. 1999).
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B: I-I.istp.rical Background of -t_he Fede’ral‘ Securities Laws
From September 1, 1929 through thc% en;i of October of the same year, the aggrggatc value
of stocks listed on the NYSE fell from $89 billion to $18 billion.} Enacted in the early_1930's, the
federal securities laws came in direct response to the stock market crash of late 1929 and the
resulting depression that férged a political consensus in Congress to regulate sécurities. Asnoted
by the Supreme Court, “‘{i]t requires but little appreciation . . . of what happened in this count;ry
: dﬁring the 1920's ant_l 1930's to realize how essentiai it is‘that th;a highest ethical standards prevail’
in cv:cry facet of the securities. industry * SECv. Capital Gains Research Bureau, 375 U.S._I‘SO, 186 |
o (1963)(quonng Silver v. New York Stock Exchange, 373 U.S. 341, 366 (1963)) |
Underpinning the comphcated statutory framework of the federal securities laws are two
unifying principles, repeated time and again in numerous Suprcmc Court opinions, that serve to
guide courts in interpreting the law’s application. After a survey of the relevant case law, the Court
bas identified the principle of flexibility in the law's application and the principle of full disclosure
in-the law's rcmcdlal thrust. |
Flrst arid foremost, the fedcral secuntm laws were drafted and have consastently been
interpreted from the perspective that-ﬂexibi]ityinthc law's applicabihty is paramomt. In its seminal
case on the interpretation of the term “investment contract”, the Supreme Court declared that .
CongressA purposefully gave a broé.& déﬁnitioﬁ to what constitutes security, SEC v. W.J. Howey
Company,328U S.293,299(1946) (wwnmgthatthe "statutory policy ofaffordmgbroadprotectlon

to investors 1s not to be thwarted by unrealistic and irrelevant formulae™); see also Tcherepnin v.

SSee J. Seligman, THE TRANSFORMATION OF WALL STREET. A HISTORY (3 THB

SECURITIES AND EXCHANGE Comlssxon AND MODERN CORPORA’I'B FINANCE 39-42 (3d ed.
2003).
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Knight, 389 U.S. 332, 336 {1967) (noting that "remedial le‘gisla.Ltion éhou_ld be construed broadly to
effectuate its purposes"), Pinter v. Dahl, 486 U.S. 622, 686 (1988). Moreover in Reves v. Ernst &
Young, the Court explained that the securities laws should be interpreted "against the backdrop of
what Congress was attempting to accomplish in enacting the Secunhes Acts." 494 U.S. 56, 63
Q 990). Through Howey and its progeny, the Supreme Court has cons1stent1y repeated the
interpretive principle that courts shcould determine the‘. contours of the term "security”" from the
posture that substance should be elevated over form, with a special semsitivity to the economic
reality of the'transacﬁOn, uot'its formal chaxacte_ristiés.‘ See Tcherepnin, 389 U.S. at 336.

In addition to-the pﬁnciple c-;f flexibility, the second unifying principle of the federal
securities ] laws for courts to consider is the strong preference for full disclosure. Indccd the
remedlal thrust of the federal securities laws is to establlsh full dlsclosure, not tisk-free investment. |
See SEC v, Capital Gains Research Bureax, ot aI 375 U.S. 180, 186 (1963) (holding that the |
pnmaty purpose of the federal secuntxes laws is to "substitute a phﬂosophy of full disclosure for the
philosophy of caveat emptor"), sée aIso Tcherepnin, 389 u. S.at 336. |

Prior to the adoption of the fcderal securities laws, -there existed 2 dwergence of opmmn on .l ‘
the remedial goal of any securities regulauon The split of opinion was dmded between those who
sought to imnpose a merit standard on securities and those who preferred a dlsclosurc requirement.
Eventualy, the .disclosﬁre philoéophy gained politicél momentum andbecame the; principleremedial -
thrust of ﬁe federal securities laws.* An important advoca';te of the philosophy of full disclosure was |

Louis D, Brandeis, who wrote, inhis secinal piece, OTHER PEOPLE'SMONEY, that "[sJunlightis said

‘1.
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to be the best of disinfectants; electric light the. most efficiént policeman."
Tempering the poliqies of flexibility and full disclosure, the Court recognizes that Congress
- did notaim to create a broad federal remedy for fraud. Mqrine Bank v. Weaver,455U.8. 551, 556
(1982).

C. Deﬁning the Scope of the Federal Securities Laws

Under the Scctlrities Act of 1933, Congrﬁss defined a "security" as inciud'mg investrent
coniracts. 15 USC. § 77b(a)(1) The term "investment contract” was denived from various state .
leg151at10n that predated the fcdera] securities laws in wbat were called “blue sky laws”. 1 L.Loss
& J. Seligman, SECURI’I'!ES REGULATION 31-43 (3d ed. 1998). Indeed the first securities rcgulauon
in the nation began at the turn of the twentieth century with the enactment of the "blue sky laws" s
Under these eaﬂy sfate _‘regplationé, an investment contract was defined as a transaction that placed
capital “ina wa.snr intended io secure income ot profit from its employment." State v. Gopher Tire
& Rubber Co., 1TTN.W. 937 938 (an 1920).

Like thc state leglslam that first attempted to regulatc mvcstment contracts under the “blue
sky laws”, Congr&cs also refused to narrowly deﬁne the term mvcstment coniract” in favor of
oﬂ'mng great laumde to courts to “meet the countless and variable schemes devised by those who
seek the use of money of others on the promise of profits.” Howey, 328 U.S. 2t 299. The Supreme

Coutt in Howey sct out the classic test for determining when a transaction is properly characterized -

SLouts D. BRANDEIS, OTHER PEOPLE'S MONEY, CH. 5 (1914).

The term appears to have originated from the speculatl ve schemes that these eatly 1aws
* intended to prevent that "had no more basis than so many feet of blue sky”. State v. Gopher Tire

& Rubber Co., 177 N.W. 937, 938 (Minn. 1920) (citing Hall v. Geiger-Jones Co. 242 U.8. 539,
550 (1917)) ‘
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as an investment contract .that falls within the ambit of the federal securities laws. See SEC v.
Edwafd.s, 124 S.Ct. 892, 896 (U.S. 2004); see alsé Cristina Moreno, Comment, Discretionary -
| Accounts, 32 MiaMi L. REV; 401, 405 (1977). Moreover, the Elcvénth Circuit hés interpreted the
Howey tt;,st to comprise the following three elements: (1) an investment of mbney; (2) a common
enterprise; and (3) the expectation of profits derived solely from the efforts of others. Uniqﬁe
Financial Concept.s;, Inc., 196 F.3dat 1199 (citing Villenéuvg v. Advanced Business Concepts Corp.,
. 698 F.2d' | 12i, 1124 (11th Cir. 1983)"@1‘1 en baﬁc, 730 F.24 1403 (11th Cir. 1984)).
Spcciﬁcélfy, Defendants move .the Court to distniss the prt_:sént action for lack of subjeét '
matter jurisdiction because investments in viatical settlements fail to meet the second :and third
clcmenfs of tlilc test set forth m Holya'zey. o
L Commonality
' Dcfendaxxts contend that investments in viatical setflements do not satisfy the second pmﬁg
of Howey, requmng that the investment be jn a common enterprise. Specifically, Defendants argue
that “horizontal cgimmonality” is not présent in investments in viatical settlements because the
necessary interdependency among investors is lacking,
| Th.e COurt notes however that there exists a split among the circuits on the appropriate test
for coﬁaﬁmnality. The Defendants cite the precedent from the Seventh Cireuit in support of the more
stringent requirerhent of “borizontal cemmonahty” Defendants’ Motion to Dismiss at 13 (citing - |
'Wals v. Fox Hills Dev. Corp., 24 F.3d 1016 (Tth Cir. 1994)). However, the Eleventh Circuit has
adopted the test of “vertical commonality”; which does not require the pobling of investor ﬁxﬁds’

or the pro rata distribution of profits, See Unique Financial Concepts, 196 F.3d 1195, 1199 n4
(11th Cir. 1999).
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Under the vertical commonality standard, all that is required is for the success of the
investors to- be_depeﬂdcnt on the success of the investment pfomoters’ efforts to secure a retum. Jd.
at 1200. Here, invegmm’ retumn is highly dependent on MBC’s cﬁoﬁs because the investérs rely on
MBC’s skill in lo;:ating, negotiating, bidding, and evaluating policies. As a result, the‘_Court finds
that invéstmcnts in viati;:al scttlei"ne_nts satisfy the cbmmo_nality requirement of Howey, as interpreted
by the Eleventh Circuit.

o 2. Expectation of profits derived solely from the efforts of others

Defendants second and more substantial contention is that investments in viatical settlernents
do no satisfy Howey's third prong. On this issué, the Court holds that in.vestments' in viatica)
settlements éatisfy the third proﬁg of Howey that there be an expectation of ﬁoﬁmdeﬁvedsqlely
from tile efforts of others. In. light of the pr-inc-ipljcs informing the federal secarrities laws, repeated
'timc. and again'by fhe Supreme Court, coupled with the nature of ﬁc relationship bet“.rccn the |
pi‘dmoters and ie iftvestors in viatical settiements, the Court is convinced that the nature of the
transaction is an investment contract, | | |

(a) Promoters’ efforts irersus external 'mnrkét forces "

In orderto .saﬁsfy the third p_rbng of Howey, invéstments must bc substantively passive and
depend on thé "entrépreneuria.l or managerial efforts of others." - United Housing Fouﬁdation, Inc.
v. Forman, 421 U.S. 837, 852 (1975). The key determination i.s whether itis the promdters' eﬁ‘oﬁs, 'l
not that of the inveétom, that form the ".essenltia-ﬂ managerial effo.rts which affect the failure or
success of the enterprise.” Uni;gue Financial Concepts, 196 F.3d at 1201 l(citing SEC v. Glenn W,
Turner Enterprises, Inc., 474 F.2d 476, 482 (9th Cir. 1973)). | |

It is important to note that the original requirement that ﬁroﬁts be derived “solely” from the

9.
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efforts of others has been modified by later Opinions to include only that the efforts of othefs be
merely predominant. The Eleventh Circuit has adopted the view that the inquid is “whether the
efforts made by those other than the investor are thg undeniably signiﬁéant ones, those éssentia]
managerial efforts which affecf the failure or success of the énterprise." Unigue Financial Concepf.s, :
196 F.3d at 1201 (adopting the reasoning of SEC v. Koscot Interplanetary, Inc., 497 F.2d 473, 483
- (5th Cir. 1974). o - N
" Taken tdgcther, the case law seems to indicﬁte that the key question for a court in assessing -
whethera ﬁansaction 'satisf;les t#lc third prong of Howey is to determine whether profits are derived
from the activities of the promoter or rather, the operation of extemai market forces beyond the
control of the promoter. The obvious reason for making such a distinction is because the securities
. laws disclosure rcquirements will only protect investments thar debeﬁd oﬁ the efforts of promoters, '
not those that depend on thie opcratwn of extemal market forces. See SECv. G. Weeks Securmes
 Inc., 678 F 2d 649, 652 (6th Cir. 1982). Defendants here contend that with respect to mvestments
in viatical settlements, profits are determined by the purely external force of the time of the viator’s
death. | |
Withdut questi'dn, the timing of the ﬁator’s death is of great consequence in the realization
of the investors’ profits. However, investors’ profits arc not dete:mned by the timing of the viatﬁi"s
: death. 'Rathcr, profits from investments in viatical settlements are detmnined. by whether MBC’s
life expectancy evaluation is correct. Hen: MBC located pOIICIBS, evaluated wators hfe
' cxpectanclcs bid on policies, and negotiated the purchase price of policies.” The proﬁtablhty of
investments in thesc viatical settlements is wholly determined by the efforts of the pmmoters in

evaluating life expectancies. In investients in viatical settlements, the investor only chooses the

-10-
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desired term of investment. MBC matches the investors’ funds with viators” policy whose hfe
cxpectancies match the investors’ desired term of" investment. The lon ger a viator lives beyond his
| life,expectéﬁcy, as evaluated bj MBC, the lower the investors’ profits. The investors plainly rely
on MBC's life expectancy evaluations.
| ~ (c) Life Partﬁers’ bright-line rule
Defendants urge the Court to follllo{vlthe D.C. Circuit opiﬁion of SECv. iz‘fe Partners, Inc.,
.87 F3d 536 (D,.C.' Cir. 1995), which cteated a bright-line rule that promoters’ entrepreneurial and
| managerial efforts mist occur post-purchaée in order to satisfy the third prong_of Howey. Of special
| impoﬁ is the fact that Life Partnersis tﬁc only fédefal appellate court tQ decide the islsuc of whetﬁer
an investment in a viatical setflement is a security.® _ _ | _
Nevertheless, the Court is uncomfortable with the bright-line rule enunciated by tl‘le D.C.
Circuit and must decline D:cfendants’ invitation to adopt a rule that is inconsistent ﬁth the poli;:ies
| underlying the federal securities laws and ‘r'ni.soonceivw the nature of investments in viatical

- settlements.?

Briéht—linc rules ar¢ discouraged in the context of federal securities laws for the reason that

"Carole C. Lamson, Legal Introduction in Living Benefits in Life Insurance: New.. .
Perspectives and Developments, N'Y. St. B.J., Nov. 1993, at 16, 17 (1993)(noting that primary
risk involved in investments in viatical settiements is the misestimation of viators” life
expectancies).

*The SEC has advanced the position that even if the Court were to adopt the bright-line
tule of Life Partners, MBC’s significant entrepreneurial and managerial post-purchase activities
would still satisfy the third prong of Howey. Defendants dispute the contention. Because the

- Court declines to follow Life Partners, the Court need not reach the issue of timing.

*Although Life Partners is the only federal appellate decision on the issue, the Court
notes that other courts have refused to follow Life Partners. See, e.g., Wulger v. Christie, 310
F.Supp.2d 897 (N.D. Ohio 2004)(rejecting the D.C. Circuit’s analysis as unpersuasive).
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‘they tend fo.c;éate lb_opholes that can be used by the clever and dishonest. Indeed, the bright-line
rule enunciated in L;'fe.Parmers created a loophole, which bcca.ma t.hé Defendants’ corporate
- structure model. Anthony Livoti, trustee for MBC, testified in his deposition that the “attorneys of
Mutual Benefits were cognizant of the SEC vs. Life Partners case.” Livoti depo. at 12. Indeed -
_ counsel for MBC, Mlchacl McNemey, testified at the evidentiary heanng that MBC attempted to
restructure ccrtam pomons of their opcrauons to conform to the D.C. ercmt s ruling in Life
Parmer:s'. See also Livoti depo. at12-13. .

The Supreme Court gave the following rationale for the statﬁtory and jurisprudential poliqy

of flexibility in the context of determining thé co;reragc of the federal securitiés laws: - .
| Such an approach has the corresponding advantage, though, of permitting the SEC
and the courts sufficient flexibility to ensure that those who market investments are. -

not able to escape the coverage of the Securities Acts by creating new instruments

that would not be covered by 2 more determinate definition. Reves, 494 U S.at63,
n.2.

Further, in arciving at its bright-line rule distingnishing between pre and post purchase
activities, the D.C. Circuit relied heaVi.ly on the Ninth Circuit case of Noa v. Key Futyres, Inc., F .2d
77 (1980). However, the investments in Noa appeat factually dissimilar ﬁ‘om investments ﬁvhﬁcal
settlements. Noa involved investments in silver bars which the promoter had loéafed; promised to
store, and promised to repurchase at the published spot price. Life Partners, 87 F.3d at 546
(describing facts of Noa, 638 F.2d 7'1" (1980)) The Ninth Circuit found-that the _investments’ '
profitability depended on the external market forces affecting the silver market, Noa, 638 F.2d at
‘79.)-80‘.‘ Remarkably, the D.C. Circuit tead into the hqldihg of Noa implicit support for -the

. irrelevance of pre-purchase efforts. Life Partners, 87 F.3d at 546. Indeed, a fair‘reading of Noa

reveals no such distinction between pre and post-purchase activities.
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Finally, at closing argument, Defendants advanced the position that rejecting the Life
" Partners approach and adoptmg a flexible mterpretatlon of the deﬁmnon of an investment contract:
, would be the eqmvalent of thts Court’s substitution of its own will for that of Congress. The Court
disagrees with Defendants’ well-argued position. 1:he: C_oun reiects Life Partners’ bright—line rule
not out of a wish to substitute its will over that of Congress, but rather, in fidelity to the stétutory :
and Junsprudenhal principles that Imdc[pln the federal securities laws, Informmg the Couxt’ "
decision is the Supreme Court’s declarat:on that: “[o]ne could question whct.hcr at the expense of -
the goal of clarity, Cong;ress overvaluc_d the gqal qf avoiding manipulation by the clever and
dishonest. If Congress erred, howcvér, it is for that body, and ﬁot this Court, to correct its miétake.”
Reves, 494 U.S. at 63, n.2. Inlight of the langnage of _Reves, tﬁe Couft must re}cct the brighf-line
rule laid down by judges in Life Partners in order to effectuate the mandate of Congress.
| III. CONCLUSION
In bolding that investments in viatical settlements constitute securities for purposes of the
- federal securities laws, the Court has endeavored {o rule in accordance with the underpinning
pnnmples of the féderal securities laws !axd out by Congress and interpreted time and again by the
‘highest court in the land, the Supreme Court. Bssentially .the inquiry turns on whether the proﬁts _
from the investment are derived predominantly from the efforts of others.. In light of the sigmificant
cntreprcneuﬁél and managerial efforts involved in locating, negotiating, and pcﬁonﬂng ife -
expectancy evaluatmns, the Court is conwnced that mvestments in viatical settlements constxtute
‘investment contracts under thc classic standard set out in Howey and as a result, fall under the

coverage of the federal securities laws. Accordingly, it is

ADJUDGED that Defendants” Motion to Dismiss for Lack of Subject Matter Jurisdiction .

13-
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~ (D:E. No. 100), filed on Juge 3, 2004 is DENXED. Further, itis
- ADJUDGED that pursuant to 28 U.S.C. § 1292(b), the Court bereby certifies that this order
involves a controlling question of law as to which there is substantial ground for dif’fcreﬂce of

opinion and that an imroediate appeal from this order may matenally advancc the ultimate

temunanon of the action.

DONE AND ORDERED in Chambers at Miami, Florida, this 25th day of Tuge, 2004,

TED STATES DISTRICT JUDGE



